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si;u;rr  O..M. \IITTKK 


ORDERS    OF    THE    HOUSE. 


27 tk  October,  I'JOU. 

<>Ki)KIiKl>:  That  the  Jfcm'diml  Mmjixh-tilc'x  ('„><,-/  A 
Bttt   be   referred    to   a    Select    Committee    with   power    to    take 
evidence  and  call  for  Papers. 


~>8t/t  October,  I'JOU. 

ORDERED  :  That  the  Attorney-General,  Messrs.  W.  1'.  Scbreiner. 
Upington,  H.  S.  van  Zyl,  Wessels,  D.  M.  Brown,  Crouwright- 
Sclireiner,  Macintosh,  Oosthuisen,  Louw,  Michau  and  C.  J  Krige 
be  members  of  the  Committee. 
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REPORT 

OF    THE 

SELECT  COMMITTEE  appointed  by  Orders  of 
the  House  of  Assembly,  dated  the  27th  and 
28th  October,  1909,  on  the  Resident  Magistrates 
Court  Amendment  Bill;  the  Committee  to  have 
power  to  take  evidence  and  call  for  papers 

and    to    COl^sist    Of    the    ATTOENEY-GENEEAL, 

Messrs.      W.      P.      SCHEEINEE.     UPINGTON. 
H.    S.    VAN  ZYL,    WESSELS,    D.  M.   BROWN, 

CORNWEIGHT-SCHEEINEE.    MACINTOSH,     OOST- 

HUISEN,  Louw,  MICHAU.  and  C.  ,T.  KEIGE. 

1.  Your  Committee  have  taken  voluminous 
evidence  on  the  Bill  referred  to  them,  with  the 
result  that  they  find  themselves  at  this  late  stage 
of  the  Session  unable  to  do  more  than  recommend 
the  provision  of  increased  jurisdiction  for  Magis- 
trates' Courts  from  £20  to  £50  in  illiquid  cases. 
They  therefore  recommend  the  following  amend- 
ments in  the  Bill  referred  to  them,  viz  :— 

To  omit  Clauses  One  to  Thirty-four  and  the 
Schedule  of  the  Bill  and  substitute  the 
following  Clauses  in  lieu  thereof : 

(1)  From  and   after  the  taking  effect   of 

this  Act  section  eight,  sub-section  (2). 
of  Act  No.  20  of  1856,  as  amended  by 
Act  No.  43  of  1885,  shall  be  read  as 
though  the  word  "  fifty  "  were  sub- 
stituted for  the  word  '•  twenty ' 
therein. 

(2)  Section  Thirty-four  of  Act  No.  20  of 
1856    is    hereby     amended    by     the 
substitution  of 'the  word  "fifty"  for 
the     words     "forty"     or     "twenty" 
whenever  the  same  appeared  therein. 

(3)  This  Act  shall  be   called  "The   Resi- 
dent Magistrate's  Court  Amendment 
Act,  1909," 
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SELECT   COMMITTEE    OV 

V.  The  evidence  taken  by  your  Committee  lias 
disclosed  the  desirability  of  amending  the 
Magistrate's  Court  Act  in  several  directions,  but 
they  are  of  opinion  that  comprehensive  treatment 
of  this  subject  should  be  delayed  until  a  future 
date. 

HENRY  JHTHTON, 

Chairman. 

Committee  Rooms, 
House  of  Assembly. 
26th  November,  19Q9. 


RRSTDEVT  MAGISTRATE^  C)URT  AMEXDMRXT    BILL.  V 

VERSLAG 

VAX  HET 

GEKOZEN  COMITE  aangesteld  door  Jtosl.uit  van 
do  Wetgevcnde  Yergadering  van  27  on  28 
October,  op  hot  Resident  Magistraafs  Plof 
Aniendement  Wetsontwerp,  hot  Comite  do 
macht  to  hcbben  gctuigenis  in  to  wimien  on 
om  papicren  to  vragen.  en  to  bestaan  uit  do 
PROCUREUR-GENERAAL,  do  llOOreil  W.  P. 

SCHEEINBE,  UPINGTOX,  H.  S.  VAN  ZIJL, 
WESSELS,  D.  M.  BROWN,  CRONWRIGHT- 
SCHREINER,  MACINTOSH,  OOSTHULSEN,  Louw, 
MICHAU  en  C.  J.  KRIGE. 

Uw  Comiteheeft  zeer  veel  getuigenis  ingewonnen 
omtront  hot  wetsontwerp  iiaar  hem  verwozen  mot 
hot  gevolg  dat  daar  hot  nu  bet  einde  van  do  sessie 
is  hot  onmogelijk  voor  hem  is  moor  to  doen  dan 
do  voorziening  voor  vcrmeerderde  jurisdictie  van 
Magistraafs  Hovon  van  £20  tot  £50  in  illiqnido 
zaken  aan  to  bevelen.  Hij  beveelt  dus  de  vol- 
gende  ameiidementen  in  het  wetsontwerp  aan  dat 
iiaar  hem  verwezen  word,  nl. : — 

Clausulen  Een  tot  Vier-en-dertig  to  schrappen 
en  de  volgende  Clausulen  in  plaats  daarvan 
te  stellen  :— 

1.  Yan  on  na  hot  van  kracht  worden  van 
doze  Wot  wordt  sub-scctio  (2)  van  sectie 
acht  van  Wot  No.  20  van  1856,  zooals 
geamendeerd  door  Wet  No.  43  van  1885, 
gelezen  alsof  het  woord  "  twiiitig " 
daarin  vervangen  was  door  het  woord 
"vijftig." 

(2)  Sectie  vier-en-dertig  van  Wet  No.  20 
van  1856,  wordt  mits  deze  geamen- 
deerd door  de  vervanging  van  do 
woorden  ''veortig"  of  "twiiitig"  door 
het  woord  "  vijftig." 

Doze  wot  wordt  genoemd  "DoPiosidcnt 
Magistraafs  Jtof  Amondomcnt  Wet, 
1909." 


vi  SKI.KCT  COM  MITT  HE  ON 

Do  gotuigonis  door  uw  Comito  ingowonnen  hoeft 
dc  wenschelijkheid  gctoond  van  do  Magistrals 
1  Lof  Wot  in  moor  dan  eon  opzicht  te  amendeeren, 
iiinnr  u\v  Comito  is  v;m  Liwoolen  dat  oon  vool- 
(»inv;ittoiid  behandeling  vnn  (lit  ondorworp  tot  oon 
Intoro  d;iium  bchoort  uitgosteld  to  wprdon". 

II.   I5UJITON, 

Voorzitter, 
Com i to  Kamcr, 

Wetgevende  Veriyadoving, 
?6  November,  1909. 
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PROCEEDINGS  OF  COMMITTEE. 


PROCEEDINGS  OF  THE  SELECT  COMMITTEE,  appointed  by  Orders 
of  the  House  of  Assembly,  dated  the  27th  and  28th  October, 
1909,  on  the  Resident  Magistrate's  Court  Amendment  Bill ;  the 
Committee  to  have  power  to  take  evidence  and  call  for  Papers, 
and  to  consist  of  the  ATTORNEY-GENERAL,  Messrs.  "W.  P. 
SCHREINER,  UPINGTON,  H.  S.  VAN  ZYL,  WESSELS,  D.  M. 
BROWN,  CRONWRIGHT  SCHREINER,  MACINTOSH,  OOSTHUI- 
SEN,  Louw,  MICHAU,  and  C.  J.  KRIGE. 


Friday,  29th  October,  1'JO'J. 


PRESENT 


Mr.  Upington. 

Mr.  Wessels. 

Mr.  D,  M.  Brown. 


Mr.  Macintosh. 
Mr.  Michau. 
Mr.  C.  J.  Krige. 


Clerk  read  Orders  of  the  House,  dated  the  27th  and  28th  October, 
1909,  appointing  the  Committee. 

Resolved  :  That  the  Attorney-General  be  Chairman. 

In  the  absence  of  the  Chairman, 

Resolved  :  That  Mr.  C.  J.  Krige  take  the  Chair. 

The  Committee  deliberated,  and  adjourned  until  Monday,  at 
10  a.m. 


Monday,  1st  November,  1'JOO. 


PRESENT : 

THE  ATTORNEY-GENERAL  (Chairman"). 


W.  P.  Schreiner. 

Mr.  Upington. 

Mr.  "Wesseln. 

Mr.  D.  M.  Brown. 

Mr.  Cromvright  Schrciiier. 


Mr.  Macintosh. 
Mr.  Oostlmisen. 
Mr.  Louw. 
Mr.  Michau. 
Mr.  C.  J.Krige. 


Mr.  William  Templer  Buissinne,  President  of  the  Incorporated 
Law  Society,  was  examined,  and  put  in  a  written  statement  of  his 
personal  views  on  section  twenty-four  of  the  Bill.  [Appendix  A.] 

The  Committee  deliberated,  and  adjourned  until  to-morrow,  at 
10.30  a.m. 


Mil  I'KOCKKIHNCS    (.I1    TMK    SKLH    I     <  « >\l  M 1TTK  I!    (t\ 

>\  1909. 


PRESENT : 
Till-;    A.TTORNEY-GKNHRA'L  ( ( 'liainnaii ). 


Mr.  11  S.  van  /yl.  Mr.  Oosthu 

Mr.  I).  M.  Brown.  Mr.  Louw. 

Mr.  Cron wright  Sclireinrr.  Mr.  Michau. 

Mr.  Macintosh.  Mr.  C.  .).  Kri 


Mr.  William  Templer  Huisssinnr.  1'ivsident  of  the  Incorporated 

Law  Society,  was  further  examined. 

The    Committee    deliberated,    and    adjourned    until   Thursdav. 
at  1 1  a.m. 


,  4th  November,  1909. 


PRESENT : 
THE  ATTORNEY-GENERAL  (Chairman). 

Mr,  Macintosh. 
Mr.  Oosthuisi-n. 
Mr.  Louw. 
Mr.  Michau. 
Mr.  C.  J.Kriife. 


Mr.  Dpington. 

Mr.  H.  S.  van  Z\  1. 

Mr.  "XVcssi'ls. 

Mr.  1).  M.  r.rown. 

Mr.  Cromvright  Srhivim-r. 


The  Chairman  laid  upon  the  Table  schedule  of  ameiidiiu-nis 
proposed  by  the  Committee  of  Legal  Practitioners  for  the  Amend- 
ment of  Act  Xo.  20  of  1850  and  Reform  of  Magistrates'  Court 
Procedure.  [Appendix  !>.] 

Mr.  William  George  Fail-bridge,  Vice-President  of  the  Incor- 
porated Law  Society,  was  examined. 

The  Committee  deliberated,  and  adjourned  until  to-morrow, 
at  11  a.m. 


Friday,  -Jth  Nnrentbri',  1909. 


PRESENT : 

THE  ATTORNEY-GENERAL  (Chairman). 

Mr.  Oosthuisen. 
Mr.  Louw. 
Mr.  Michau. 
Mr.  C.  J.  Krige. 


Mr.  Upington. 
Mr.  H.  S.  vanXyl. 

Mr.  Wessels. 

Mr.  I).  M.  I'.rown. 

Mr.  ( •romvright  Schn-iner. 


In  the  absence  of  the  Chairman. 

Resolved  :  That  Mr.  Michau  take  the  Chair. 

The  Acting  Chairman  read  and  laid  upon  the  Table  a  letter, 
dated  the  1th  instant,  from  Mr.  W.  T.  Buissinne,  regarding 
Practitioners  sharing  fees  with  unqualified  persons.  [Appendix 
C.] 


RESIDENT  MAGISTRATE  S    COURT   AMENDMENT   BILL.  IX 

Mr.  William  George  Fairbridge,  Vice-President  of  the  Incor- 
porated Law  Society,  was  further  examined. 

During  the  examination  of  the  witness  the  Chairman  entered 
the  room,  and  Mr.  Michau  vacated  the  Chair. 

The  Committee  deliberated,  and  adjourned  until  Monday,  at 
11  a.m. 


Monday,  8th  November,  1909. 


PRESENT  : 

THE  ATTORNEY-GENERAL  (Chairman). 


Mr.  H.  S.  van  Zyl. 
Mr.  D.  M.  Brown. 
Mr.  Cron wright  Schreiner. 


Mr.  Oosthuisen. 
Mr.  Louw. 
Mr.  Michau. 


Mr.  William  George  Fairbridge,  Vice-President  of  the  Incor- 
porated Law  Society,  was  further  examined. 

During  the  examination  of  the  witness  the  Chairman  left  the 
room  and  Mr.  Michau  took  the  Chair,  the  Chairman  subsequently 
returning  and  Mr.  Michau  vacating  the  Chair. 

Mr.  William  Bunting  Shaw,  Secretary  of  the  Committee  of 
Legal  Practitioners  for  the  Amendment  of  Act  No.  20  of  1856,  and 
Reform  of  Magistrate's  Court  Procedure,  was  examined. 

The  Committee  deliberated,  and  adjourned  until  Wednesday,  at 
11  a.m. 


Wednesday,  10th  November,  1909. 


PRESENT : 

THE  ATTORNEY-GENERAL  (Chairman). 


Mr.  D.  M.  Brown. 

Mr.  Cronwright  Schreiner. 

Mr.  Oosthuisen. 


Mr.  Louw. 
Mr.  Michau. 
Mr.  C.  J.  Krige. 


Mr.  William  Bunting  Shaw  was  further  examined. 
The  Committee  deliberated,  and  adjourned  until  to-morrow,  at 
10.30  a.m. 


Thursday,  llth  November,  1909. 

PRESENT  : 
Mr.  C.  J.  KRIGE  (Acting  Chairman). 


Mr.  H.  S.  van  Zyl. 
Mr.  D.  M.  Brown. 
Mr.  Cronwright  Schreiner. 


Mr.  Macintosh. 
Mr.  Oosthuisen. 
Mr.  Michau. 


In  the  absence  of  the  Chairman, 

Resolved  :   That  Mr.  C.  J.  Krige  take  the  Chair. 

Mr.  William  Bunting  Shaw  was  further  examined. 

Mr.  Conrad  Christian  Silberbauer,  Chairman  of  the  Committee 
of  Legal  Practitioners  for  the  Amendment  of  Act  No.  20  of  1850, 
and  Reform  of  Magistrate's  Court  Procedure,  was  examined. 

The  Committee  deliberated,  and  adjourned  until  to-morrow  at 
10.30  a.m. 

[A.10.— '09.]    iiesident  Magistrate's  Court  Amendment  Bill,  C 


x  PROCKKDIMJS  OF  THE  SELECT  COMMITTEE  ON 

i,  /-'///  Novenihi'i:   H>0f). 


PRESENT : 
Mr.  C.  J.  KRI<;K  (Ac-ting  Chairman  k 


Mr.  H.  S.  van  Zyl. 
Mr.  D.  M.  Brown. 


Mr.  Cronwright  Schreiner.. 
Mr.  Oosthuizen. 


In  the  absence  of  the  Chairman, 

Resolved  :  That  Mr.  C.  J.  Krige  take  the  chair. 

Mr.  Conrad  Christian  Sill>rrl>aut>r  was  further  examined. 

During  the  examination  of  the  witness  the  Acting  Chairman 
left  the  room,  and  Mr.  D.  M.  Brown  took  the  chair. 

Mr.  George  Blackstone  Williams,  Resident  Magistrate,  Cape 
Town,  was  examined. 

During  the  examination  of  the  witness  the  Acting  Chairman 
ivturnrd,  and  Mr.  D.  M.  Brown  vacated  the  chair.  •  -  •••-* 

The  Committee  deliberated,  and  adjourned  until  to-morrow,  at 
10.30  a.m. 


15th  November,  1909. 


PRESENT : 

The  ATTORNEY-GENERAL  (Chairman). 


Mr.  H.  S.  van  Zyl. 
Mr.  D.  M.  Brown. 
Mr.  Cronwright  Schreiner. 


Mr.  Oosthuisen. 
Mr.  Michau. 


In  the  absence  of  the  Chairman, 

Resolved  :  That  Mr.  Cronwright  Schreiner  take  the  Chair. 

The  Acting  Chairman  laid  upon  the  Table  copy  of  The 
Attorneys,  Notaries  and  Conveyancers  Consolidation  Bill,  1906, 
referred  to  in  Mr.  Silberbauer's  evidence. 

Mr.  George  Blackstone  Williams,  Resident  ^Magistrate,  kCape 
Town,  was  further  examined.  <™ ^  ——- 

During  the  examination  of  the  witness  the  Chairman  entered 
the  room,  and  Mr.  Cronwright  Schreiner  vacated  the  Chair.  - 

The  Committee  deliberated,  and  adjourned  until- to-morrow  at 
10.30  a.m. 


19th  November,  1909. 


PRESENT : 

The  ATTORNEY-GENERAL  (Chairman). 


Mr.  Upington. 
Mr.  H.  S.  van  Zyl. 
Mr.  Wessels. 
Mr.  D.  M.  Brown. 


Mr.  Oosthuisen. 
Mr.fLouw. 
Mr.  Michau. 
Mr.  C.  J.  Krige. 


In  the  absence  of  the  Chairman, 

Resolved  :  That  Mr.  C.  J.  Krige  take  the  chair. 


RESIDENT  MAGISTRATE'S  COURT  AMENDMENT  BILL.  xi 

Clerk  read  Orders  of  the  House,  dated  the  15th  and  17th 
instant,  that  the  Committee,  which  had  adjourned  until  Tuesday, 
the  16th  instant,  meet  on  Friday,  the  19th  instant,  at  10.30  a.m. 

Mr.  George  James  Boyes,  Resident  Magistrate,  Simonstown,  was 
examined. 

During  the  examination  of  the  witness,  the  Chairman  entered 
the  room,  and  Mr.  C.  J.  Krige  vacated  the  chair. 

The  Committee  deliberated,  and  adjourned  until  Monday,  at 
10.30  a.m. 


Monday,  22nd  November,  1909. 


PRESENT : 
Mr.  C.  J.  KRIGE  (Acting  Chairman). 


Mr.  Upington. 
Mr.  D.  M.  Brown. 


Mr.  Oosthuisen. 
Mr.  Louw. 


In  the  absence  of  the  Chairman, 

Resolved  :  That  Mr.  C.  J.  Krige  take  the  chair. 

Clerk  laid  upon  the  Table  a  letter,  dated  the  19th  instant,  from 
Mr.  C.  C.  Silberbauer,  transmitting  a  letter  dated  the  18th  instant, 
signed  by  the  remaining  members  of  the  Committee  of  Legal 
Practitioners  for  the  Amendment  of  Act  No.  20  of  18f>6  and 
Reform  of  Magistrates'  Court  Procedure,  expressing  themselves  in 
accord  with  the  evidence  given  before  the  Select  Committee  by 
Mr.  C.  C.  Silberbauer  and  Mr.  W.  B.  Shaw,  together  with  a  copy 
of  reply  thereto.  [Appendix  D.] 

Resolved  :  That  there  be  laid  before  the  Committee  the  Reports 
received  by  the  Attorney-General's  Department  from  various 
Resident  Magistrates  on  the  Resident  Magistrate's  Court  Amend- 
ment Bill. 

The  Committee  deliberated,  and  adjourned  until  Wednesday,  at 
10.30  a.m. 


Wednesday,  24th  November,  1909. 


PRESENT : 

The  ATTORNEY-GENERAL  (Chairman). 


Mr.  W.  P.  Schreiner. 
Mr.  Upington, 
Mr.  H.  S.  van  Zyl. 
Mr.  Wessels. 


Mr.  Cronwright  Schreiner. 
Mr.  Oosthuisen. 
Mr.  Louw. 
Mr.  C.  J.  Krige. 


Mr.  D.  M.  Brown. 

In  the  absence  of  the  Chairman, 

Resolved  :  That  Mr.  Cronwright  Schreiner  take  the  chair. 

Mr.  Malcolm  William  Searle,  K.C.,  was  examined. 

During  the  examination  of  the  witness  the  Chairman  entered 
the  room,  and  Mr.  Cronwright  Schreiner  vacated  the  chair. 

The  Chairman  laid  upon  the  Table  a  synopsis  of  reports  re- 
ceived by  the  Attorney-General's  Department  from  various  Resi- 
dent Magistrates  on  the  Bill.  [Appendix  E.] 

The  Committee  deliberated,  and  adjourned  until  Friday  at 
10.80  a.m. 


Xll       PROCEEDINGS  OF  THE  SELECT  roMMITTEE  ON  RESIDENT 
MAGISTRATE'S  COURT  AMENDMENT  BILL. 

Friday,  26th  Noirinhrr,  1909. 


PRESENT : 

The  ATTORNEY-GENERAL  (Chairman). 


Mr.  Upington. 

Mr.  H.  S.  van  Zjl. 

Mr.  Wessels. 

Mr.  D.  M.  Bro\vn. 

Mr.  Cromvright  Schreiner. 


Mr.  Oosthuisen. 
Mr.  Lonw. 
Mr.  Michau. 
Mr.  C.  J.  Krige. 


Clerk  submitted  the  manuscript  of  the  evidence  of  Mr.  Malcolm 
William  Searle,  K.C.,  given  before  the  Committee  on  the  24th 
instant,  in  which  he  had  made  certain  material  alterations. 

Resolved  :  That  these  alterations  be  approved. 

The  Chairman  read  and  laid  upon  the  Table  a  letter,  dated  the 
24th  instant,  from  Mr.  M.  W.  Searle,  K.C.,  on  the  subject  of 
certain  proposed  amendments  to  the  Bill.  [Appendix  F.] 

The  Chairman  submitted  a  Draft  Report,  which  was  considered 
and  adopted. 

Resolved  :  That  the  Chairman  report  accordingly. 


MINUTES  OF  EVIDENCE, 


SELECT  COMMITTEE  ON  RESIDENT   MAGIS 
TRATE'S  COURT  AMENDMENT  BILL. 


Monday,  1st  November,  1909. 


PRESENT  : 
THE  ATTOENEY-GENEEAL/  (Chairman) . 


Mr.  Macintosh. 
'Mr.  Oosthuisen. 
Mr.  Louw. 
Mr.  Michau. 
Mr.  C.  J.  Krige. 


Mr.  'W.  P.  Schreiner. 
Mr.  tJpington. 
Mr.  "Wessels. 
Mr.  D.  M.  Brown. 
Mr.  Cronwright 

Schreiner. 

Mr.   William  ^Templer  Buissinne,  examined. 

1.  Chairman J]  You   are  an  attorney,  practising 
in  Cape  Town,  and  member  of  the  firm  of  Van 
Zyl  &  'Buissinrie  ?— Yes.  Nov 

2.  You  are  the   President   of  the   Incorporated 
Law  Society  ? — I  am. 

3.  Have  you  made  yourself    acquainted   with 
this  Bill  ? — Yes  ;  I  have  gone  through  it.     I  under- 
stand there  is  a  statement'  being  circulated  that 
this  Bill  was  drafted  by  the   Incorporated  Law 
Society,   and  I  wish  to  take  this  opportunity  of 
saying  that  that  is  not  so. 

4.  You  say  it  has  not  been  drawn  by  the  Incor- 
porated Law  Society,  nor  at  the  suggestion  of  that 
Society  ?— Just  so. 

5.  AVas  the  Society  aware  of  the  fact  that  such  a 
Bill  was  being  prepared  ? — I  believe  so.     I  belieVe 
there  was  an  interview  between  the  Committee  of 
these  gentlemen  who  are  promoting  the  Bill  land 
certain    members   of    the   Council  of'  the   Incor- 
porated Law  Society.     I  was  not  present. 

[A.  10— '09.]— Resident  Magistrate's  Comrt  Amendment  Bill.  B 


2        MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE  SELECT  COMMITTEE 

Mr.  (>.  Do  you  mean    members  of   the   Law   Society 

BiJfsidL^.   who  were  appointed  as  a  committee,  or  simply  an 
informal  meeting? — I  think  they  were  appointed 
*'  as  a  committee  to  discuss  the  matter. 

7.  Has  the  Council  taken  any  corporate  action 
in  the  matter? — The  Council  had  a   meeting  on 
Saturday  morning   last,   at   which   five   members 
were  present. 

8.  May  I  inquire  whether  you  came  to  any  con- 
clusion in  regard  to  the  Bill.     Did  you  decide  to 
submit  the  views  of  the  Council  as  a  Council  ?— 
We  dealt  with  the  Bill  as  a  whole.     Two  of  the 
members,  of  whom  1  was  one,  were  dead  against 
section  twenty-four,  and  I  have  made  a  written 
statement  of  my  objection.     Three  of  the  members 
of  the  committee  of  the  Council  were  reluctantly 
in  favour  of  it,  if  I  may  put  it  in  that  way. 

9.  Two  of  you  were  strongly  against  it? — Yes, 
against  section  twenty -four. 

10.  And  three  out  of  your  committee  of  five,  you 
say,  were  reluctantly  in  favour  of  it  ? — I  will  put 
it  in  this  way,  that  they  were  reluctantly  prepared 
to  pass  it  subject  to  certain  conditions. 

11.  I  would  like  the  committee  to  be  clear  on 
the  point  of  whether  you  are  now  going  to  give  us 
an  expression  of  your  own  individual  opinion  or 
an  expression  of   the  committee's  opinion  ? — This 
is  an  expression  of  my  own  opinion. 

12.  Are  we  to  have  an  opportunity  of  hearing 
the  opinion  of    the  committee  ? — Yes  ;   Mr.  Fair- 
bridge  is  here,  and  he  and  I  differ  in  our  views. 
I  have  therefore  embodied  my  views  in  a  memo- 
randum,   which   I   will    now    read   and    put   in. 
[Witness  put  in  memorandum.] 

13.  Before  we  go  into  the  details  of  that,  you  say 
you  held  this  meeting  at  which  five  members  of 
the  Incorporated  Law  Society  were  present.     Did 
you  call  a  full  meeting  ? — We  called  a  full  meeting 
of  the  Council. 

14.  And  this  is  the  result  ? — Yes. 

15.  How  many  members  are  there  on  the  Coun- 
cil ?  —Nine. 
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16.  And  five  of  them  attended  this  meeting  ? —        Mr 

\V 

Yes.     The    absent    members    were    Messrs.   Eeid, 
David  Tennant,  Berrange  and  W.  Bisset.    Of  course 

,-,  i  j    4.-  T,    •          a'  j       j 

it  was  rather  an  awkward  time,  being  Saturday 
morning. 

17.  Mr.  W.  P.  &chreiner.~]     Had  you  not  had  a 
meeting  before  ? — I  do  not  know  what  happened 
before,  as  I  have  been  away  ill,  and  ha^e  only  just 
come  back  to  the  office. 

18.  Chairman.]     In  matters  of  this  kind  is  it  the 
ordinary    procedure    of     the     Incorporated    Law 
Society  to  hold  meetings  of  the  Council  and  not 
full  meetings  of  the  Society  ? — We  hold  full  meet- 
ings of  the  Council. 

19.  When  matters  of  this  kind  crop  up  ? — Yes. 

20.  Y  ou  submit  the  result  of  the  meeting  of  the 
Council,  as  far  as  you  are  unanimous,  to  this  Select 
Committee  as  representing  the  views  of  the  Council 
of  the  Society  ? — You  may  take  it,  of  course,  that 
the  views  of  the  Council  of  the  Society  are  the 
views  of  the  majority  ;    but  I  felt  so  strongly  on 
this   matter  that  I   told  the   members  present  at 
that  meeting  that  I  was  going  to  put  forward  my 
own   individual   views,   which    were    shared    by 
another  member  of  the  Council  who  was  present. 

21.  You  have  given  an  expression  oftyour  views 
with   regard   to   section   twenty-four.     Have   you 
anything  to   say  with   regard  to  other  sections  of 
the   Bill  ? — Yes.     There   is   sub-section  (1)  of  sec- 
tion six  ;  that   is   already  provided   for  by  section 
five  of  Act  No.  43  of  1885. 

22.  In  exactly  the  same  manner  ? — Yes,  extend- 
ing the  jurisdiction   to  £250.     If  it  is  intended  to 
apply  to  foreign  judgments,  I  think  it  is  unwise— 
with  due  respect  to  the  magistrates — to  trust  them 
with  that  jurisdiction. 

23.  Mr.     W.    P.    ScJireiner'.}    Even   for   a    small 
amount  ? — Yes. 

24.  Chairman.'}  Why? — You  get  a  foreign  judg- 
ment  in   another   Court,  and  you   move  for  pro- 
visional sentence  before  a  magistrate.     It  may  be 
a   somewhat  peculiar  case.     It  may  be  a  foreign 
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Mr.        judgment     or    a    judgment    of    another    Court   in 

BuLinn,       another  country lU)t    HeCeSsaH  1  V  Jill    Kllglish   judg- 
ment.    I  think  it  would  be  unwise  to  remove  that 
'jurisdiction  from   the  Supreme  Court  to  the  Court 
of  the  Resident  Magistrate. 

2.~>.  To  what  extent  are  foreign  judgments,  other 
tlian  judgments  of  the  courts  in  the  Empire,  vali- 
dated hero? — I  speak  now,  of  course,  subject  to 
correction,  but  I  suppose  if  you  got  a  judgment  in 
the  Court  in  Berlin,  and  got  that  certified  as  a 
true  judgment  by  the  Ambassador  at  Berlin,  you 
could  possibly  get  provisional  judgment  in  the 
Supreme  Court  here. 

20.  Against  a  man  resident  in  the  Cape  Colony  ? 
—Resident  within  this  jurisdiction,  certainly. 

27.  You  have  no  precedent  for  going  as  far  as 
that  ? — No.     As  I  say,  I  speak  subject  to  correc- 
tion. 

28.  As  a  matter  of  fact,  is  there  any  precedent 
for  the    Supreme   Court   recognizing,  and  has  it 
recognized,    the    judgments    of    entirely    foreign 
Courts  ? — 1  think  so. 

29.  Have  you  any  further  remarks  ? — Then  there 
is  section  ten.     By  this  section  '  movable  property 
and    '  movables '  include   cash   or    its   equivalent 
certificates  of  shares  of  companies.   Of  course  here- 
tofore, even  under  a  writ  of  the  Supreme  Court, 
you  have  not  been  entitled  to  attach  money  with- 
out a  special  application  to  the  Court  after  securing 
a  return  of  milla  bona  on  your  writ.   By  this  clause 
it  is  contemplated  that  the  Magistrate's  Court  writ- 
should  apply  against  cash  and  equivalent  certifi- 
cates of  shares  of  companies,  without  any  special 
application.     I  object  to  that. 

30.  You  ssy  in  the  Supreme  Court  you  have  to 
go  through  the  process  of  having  a  special  motion  ? 
Yes. 

31.  You  have  stated  your  objection  to  this.    Can 
you  extend  it  a  little,  and  give  us  the  grounds  ?— 
Yes.     I  do  not  think   the   magistrate   should   be 
entrusted  with  making  an  order  for  the  attach- 
ment  of  cash.     I   think   when   there   is  cash  in 
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dispute  an  application  to  the  higher  Court  should       Mr. 
be  necessary.  Bn 

1)2.  In  your  opinion  the  attachment  of  cash  on  a 
judgment  should  not  be  within  the  jurisdiction  of " 
the  magistrate  at  all  V  —No,  it  should  not. 

33.  Neither  that  nor  scrip  ? — Just  so. 

34.  I  notice  this  section  is  as  wide  as  it  can  be. 
It  includes  in   the  "  movables  "  under  the  Magis- 
trates   Court   Act    everything    except   absolutely 
immovable  property  ? — Yes. 

35.  Everything   is  included  barring  immovable 
property  ? — Yes. 

36.  Mr.  W.P.Schreiner.~]     It  therefore  includes 
a  great  deal  which  would  not  be  included  under  a 
writ   of  the   Supreme   Court  ? — Yes.     I   have   al- 
ready  pointed   that   out  ;  in   the  Supreme   Court 
you  cannot  attach  cash  or  scrip  except  on  special 
application   after  a  return  of  nulla  bona.     Then 
with  regard  to  section  eleven,   it   appears   to   me 
that  the  object  of  this   clause   is   to   relieve   the 
Messenger  from  all  responsibility,  as  far  as   I  can 
make  out.     He  may.  by. virtue  of  this  section,  in- 
discriminately make  an  attachment  without  both- 
ering to  inquire  to  whom    the   things  belong,  so 
long  as  they  are  found  on  the  defendant's  farm. 

37.  Chairman.]     You  are  not  in  favour  of  that  ? 
— Xo.      The   responsibility  should  remain  at  the 

risk  of  the  plaintiff  after  an   affidavit   has   been 
lodged,  as  heretofore. 

38.  At  present  is  not  the  onus  of  issuing  process 
011  the  Court  in  such  cases  as  this  ?     Has  not  the 
Court  got  to   see  to  the  issue  of  process? — The 
Court  would  issue  process,  but  under  the  present 
system  if  the  property  was   claimed   by   a   third 
party  he  would  make  an  affidavit,  and  the  onus 
would  be  on  the  plaintiff  to  proceed   or   not.     Ap- 
parently this  amendment  relieves  the  Messenger 
of  all  responsibility,    and  throws  the   burden   of 
proof  upon  the  claimant  other  than  the  parties  to 
the  suit. 

39.  Mr.  W.  P.  Schreiner.]     Are  you  not  perhaps 
misapprehending  that  ?     Does  it  not  amount  to 
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Mr.  leaving  the1  law  as  it  stands  at  present  with  regard 
BUUMV!.  to  the  making  of  the  claim?  Then  what  it  does 
do  is  this. — and  upon  this  I  would  like  your 
'"'•  opinion  :  it  says  that  the  person  claiming  must 
issue  a  summons  within  seven  days,  and  if  ho 
does  not  do  it  the  property  is  sold,  and  he  has  no 
right.  I  would  like  your  opinion  on  the  quick 
way  in  which  a  person  having  a  right  to  property 
which  is  attached  may  be  deprived  of  that  right. 
The  section  does  not  say  what  remedy  he  has 
when  the  property  has  been  sold  ? — The  time  given 
is  altogether  too  short.  I  object  to  the  section 
altogether. 

40.  Chairman.]  There  are  twelve  days  allowed? 
-Yes ;    summons   must   be    issued   within   seven 

days  from  the  last  day  of  the  five  days'  notice. 

41.  In  your  opinion,  is  the  present  machinery 
under  the  Act  of  1856  sufficient  with  regard  to  the 
procedure  in  interpleader  suits  ? — Yes,  I  think    it 
is  sufficient.     Moreover,   I  think  it  is  preferable. 
Then  with   regard   to   section   twelve,  here  again 
money  may  be  attached  under  a  writ.     The  power 
Liiven  is   thus  greater  than  that   of  the   Supreme 
Court,    which   requires  formal    application    and 
proof   of  notice  to   the   defendant.       Under   this 
section  the  magistrate's  warrant  will  be  sufficient 
without   hearing  parties   and   without   notice    to 
any  one. 

42.  As  far  as  I  can  see,  sections  twelve,  thirteen 
and  fourteen  seem  to  hang  together  ? — Yes,  they 
do.     My  point  is  that  I  may  have  money  of  yours 
in  my  possession,  but  I  may  have  a  good  or  prior 
claim,  and  the  Supreme  Court  requires  notice  to. 
be  given,  but  here   the  magistrate  can  issue  the 
warrant  without  notice  or  inquiry,  and  his  juris- 
diction  is  therefor  far  greater  than  that  of  the 
Supreme  Court. 

48.  Which  you  think  would  be  objectionable  ?— 
Most  objectionable.     The  same  remarks  apply  in 
regard  to  sections  thirteen  and  fourteen.      Then 
there  is  section  fifteen.     As  that  section  stands, 
even  if  the  plaintiff  has  released  a  debtor  he  may 


OK  RESIDENT  MAGISTRATE'S  COURT  AMENDMENT  BILL.  7 

re-arrest  and  again  civilly  imprison  him.  The 
words  used  are  "...  and  even  if  he  shall  previously 
for  any  reason  whatever  have  been  discharged 
from  such  imprisonment."  That  section  is  clumsily 
drawn. 

44.  You  think  that  would  be  an  objectionable 
section  ? — Most  objectionable.     The  policy  of  the 
higher  Courts  has  been  to  do  away  with  civil  im- 
prisonment, and  a  very  good  thing  too,  I  consider. 

45.  You  object  to  giving  further  facilities  ? — Yes, 
for  locking  up  a  man  because  he  cannot  pay  his 
debts. 

46.  Mr.  Wessels.~]  Suppose  he  can  and  does  not 
pay  ? — If  he  can  he  will  in  nine  cases  out  of  ten, 
and  if  you  can  show  he  has  plenty  of  means  and 
will  not  pay  you  still  have  your  remedy. 

47.  Chairman.']  With  the  exception  of  that  first 
statement  you  have  put  in  on  that  clause  twenty- 
four,  does  the  rest  of  your  evidence  which  you  are 
giving  represent  the  views  of  the  majority  of  your 
Committee  ? — No.     These  views  on  the  rest  of  the 
sections  are  my  own  views,  because  I  want  to  be 
left  free  to  give  evidence  on  my  objections  to  this 
Bill. 

48.  Let  me  understand  the  position  clearly.    Are 
we  going  to  have  before  us  evidence  representing 
the   views  of  the   majority?     Who  will  give   us 
that  ? — The  position  is  this.     The  impression  left 
upon  my  mind  by  the  meeting  of  the  Council  on 
Saturday   morning   was  that   on   the    section   on 
which  I  have  submitted  my  objections  in  writing 
the    majority    should    have    their    say    and    the 
minority   should   have   their   say.     On   the   other 
sections  the  witnesses  appearing  here  should  have 
a  free  hand. 

49.  Mr.  Macintosh.']  Does  that  mean  that  we  get 
no  evidence  from  the  Law  Society  itself  ? — Except 
on  section  twenty -four. 

50.  Chairman.]  On  that  you  are  divided  V — Yes, 
but  the  opinion  of  the  majority  must  bind  the 
minority. 

ml 

51.  Mr.  Macintosh.']  Does  it  mean  that  the  Law 
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Mr.  Society  are  not  prepared  to  give  evidence  on  this 
Kill  ? — I  am  now  endeavouring  to  assist  this 
Committee.  I  take  it  the  ,  Law  Society,  MS  ?i 
Societ  \  .  have  110  strong  objection  to  the  Bill. 

.')?.  ('Jminmin.]  No  strong  objection  •'—No.  1 
think  Mr.  Fail-bridge  will  probably  bear  mo  out  in 
that. 

...).  I  thought  it  would  be  of  groat  assistance  to 
tin1  Committee  if  we  could  get  from  some-witness 
—you  would  have  been  the  proper  witness,  being 
the  President — a  statement  of  the  L?i\v  Society's 
corporate4  opinion  upon  this  Bill,  whether  by 
majority  or  otherwise,  after  they  had  threshed  it 
out  amongst  themselves ?,— Of  course  it  lias  been  a 
little  unfortunate  that  I  have  been,  ill  and  a  WHY 
from-,  the.  office.  I  suggested  to  the  meeting  the 
other  morning  that  perhaps  I  had  better  not 
atteoid  this  Committee,  but  they  thought  1  should 
come. 

54.  Is  there  any  reasonable  chance  of  our  getting 
such,    a    corporate  .opijaion .  expressed     by     your 
Spcdety  during  the  sitting  of  this  Committee  ? — I 
think  it  is  quite  possible^ but  it  would  take  a  long 
time  to  go.  through  .these  sections  as  H  corporate 
body. 

55.  This  Bill  will  alter  the  Magistrate's  Act  in 
some  vital   respects.     Is  it  not  worth   while   the 
Council  going  through  it,? — Yes. 

56.  Will  you  go  on  to  the  next  clause  you  wish 
to  direct  our  attention   to  ? — I  dealt  with   section 
fifteen.     We  have  dealt  with  section  twenty -four, 
so  I  will  now  deal  with  section  twenty -five.     I  do 
not  think  it  is  at  all  likely  the  Supreme  Court  will 
deal   with   the   misconduct   of  law   agents.     This 
shouldrfre ,  lef  t  to  the  Magistrate,  in  my   opinion. 
Besides  this,  by   an  amendment  which  has   been 
suggested   certain   duties  are    thrown    ;upon    the 
Attorney -General  which  he  should  not  be  asked  to, 
undertake.  I  refer  to  an  amendment  which  appears 
in  a  list   of    proposed    amendments  to    the    Bill 
which  have  been   suggested  by  the  committee  of 
Legal  Practitioners  for  the  Amendment  of  Act  No. 

:  •     ' 
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20  of  1856  and  Reform  of  Magistrates'  Court  Pro-      .Mr. 
cedure.    The  amendment  proposed  by  that  com- 


mittee  to  section  twenty -five  reads  "  To  delete  the  T 
last  sentence  and  add  '  The  Eesident  Magistrate  of ' 
the  Court  in  which  any  agent  shall  be  enrolled 
shall  hold  an  inquiry  into  any  charge  of  miscon- 
duct brought  to  his  notice  or  preferred  against 
such  agent  and  shall  secure  the  attendance  of  all 
witnesses  in  support  of  such  charge  or  of  any  other 
witnesses  whom  the  agent  may  desire  to  call  on 
liis  behalf  and  shall  take  the  evidence  of  such 
witnesses  on  oath  and  record  the  same.  Upon  the 
completion  of  the  record  of  the  evidence  so 
adduced,  at  such  inquiry,  the  Magistrate  shall  for- 
ward such  record  to  the  Attorney -General  who 
shall,  if  lie  be  satisfied  that  a  .prima  facie  case  of 
misconduct  appear  from  ,th,e  record,  forward  the 
record  to  the  Registrar  of  the  Supreme  Court 
with ,  the  request  that  the  case  may  be  set 
down  for  hearing.  The  Registrar  shall  then 
se,t  the  case  down  for  hearing  and  shall  notify 
the  Attorney-General  and  such  agent  of  the 
day  appointed  for,  the  hearing.  Upon  the 
day  appointed  for  the  hearing,  the  Court  may  after 
the  record  has  been  read,  and  after  considering 
such  further  evidence  as  may  have  been  tendered, 
and  after  Counsel  ;for  the  Attorney -General  and. 
such  agent  respectively  have  been  heard,  make, 
such  order  as.it  may  think  fit." 

57.  You  have  said  nothing  about  section  twenty, 
which  amends  the  twenty-seventh  section  of  the 
Principal  Act,  by  inserting  the  words  "  and  costs  " 
after  "  such  order/'  Have  you  considered  that  ?— 
Yes;  I  have  no .  objection  to  that.  I  cannot  say 
that  I  have  any  detailed  objections  to  section 
thirty.  I  consider  it  should  be  struck  out  altogether. 
In  regard  to  section  thirty-one,  the  words  used  are 
••  unable  to  attend  Court,"  which  means  that  a  man 
may  not  attend  because  he  is  too  busy,  or  because 
o£  same  idle  excuse.  Any  man  could  say,  "  I  am 
not  goingi  to  Court;  I  am  unable  to  attend  the 
Court,"  and  then  that  section  could  be  put  into 
torce. 
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Mr.  58.  The  chief  UM-<>|'  tin-  section  is  1 1)  make  use  of 

BuMnm!  interrogatories  where  people  are  inside  the  juris- 
diction, whereas  prior  to  that  it  has  only  been  in 
regard  to  people  outside  the  jurisdiction? — Yes. 

59.  You  object  to  that  ? — Yes  ;  I  think  it  should 
be  made  more  clear,  because  any  reason  may  be 
assigned,  frivolous  or  otherwise. 

60.  You  think  in  certain  circumstances  interro- 
gatories should  be  allowed  ? — In  certain  instances, 
where  good  and  satisfactory  reason  can  be  shown. 
I  think  those  are  all  the  observations  I  wish  to 
make. 

61.  Mr.  W.  P.  Schreiner.']  With  regard  to  clause 
-even,  do  you  not  think  it  is  rather  a  strong  thing 
to  give  the   magistrate   the  power  practically   to 
refer  the  case  to  any  one  else  within  his  discretion, 
without  the  consent  of  parties  ?     Of  course  you 
are  aware  such  powers  are  vested  in  the  higher 
Courts,  but  is  it  not  rather  a  strong  thing  to  give 
that  power  to  every  magistrate  to  appoint  a  referee 
to  determine  the  issue,  when  by  the  law  at  present 
the  magistrate  is  the  official  appointed  to  determine 
certain  matters  ? — Under  that  section  the  referee 
reports,  does  he  not  ? 

62.  The  referee  reports  to  the  Court,  and  then 
the  magistrate  may  or  may  not  accept  or  reject, 
wholly  or  in  part,  with  or  without  amending  the 
report  ? — In  considering  that  question  I  was  look- 
ing at  it  from  the  point  of  view  of  accounts. 

<>;>.  There  I  am  personally  entirely  with  you— 
where  there  are  complicated  matters  of  account. 
I  think  it  is  very  reasonable  to  refer  a  matter  like 
that  to  a  referee.  But  do  you  not  think  it  is  giving 
the  magistrates  strong  power  to  decide  whether  a 
cause  requires  prolonged  examination  of  docu- 
ments or  scientific,  technical  or  local  investigation, 
and  to  refer  it  to  a  referee  without  the  consent  of 
the  parties  ? — I  think  it  ought  to  be  limited  to 
questions  of  account  or  questions  in  which  expert 
knowledge  was  required,  as  for  example  a  case 
regarding  machinery. 

64.  I  suppose  that  would  be  covered  by  the  term- 
"  scientific ?1  ?— Yes. 
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65.  I  am    referring    to   the   matter   of  a   cause       Mr. 
requiring  prolonged  examination  of  documents  or    BiSsiLe. 
local  investigation  V — 1  think  it  would  be  unwise 

to  give  such  power  in  a  case  of  that  kind. 

66.  Chairman.]     It  seems  to  'me  to  come  to  this, 
that  a  magistrate  may  prefer  pretty  well  any  case 
to  a  referee  ? — Yes,  but  I  understand  there  is  a 
proposed  amendment  to  that  in  the  list  of  amend- 
ments 1  have  referred  to. 

67.  Mr.  W.  P.  SchreinerJ]     Even  so,  does  it  not 
tend  to  increase  the  costs  when  the  magistrate  is 
rather  busy,  and  he  refers  the  decision  of  the  issue 
to  some  other  party  ?     Will  it  not  make  litigation 
much  more  costly  ? — Most  certainly.     The  whole 
of  this   Act  is  going   to   make   litigation   in   the 
Kesident  Magistrates'  Courts  more  costly. 

68.  Mr.    Wessels.'\     You    are    not    touching    the 
tariff  V — No,  but  there  are   other   sections  which 
will  increase  the  cost  of  litigation  in  the  Magis- 
trates' Courts. 

69.  Mr.    W.  P.  Schreiner.']     As  between  clauses 
six  and  eight,  if  you  will  take  them  together,  you 
see  sub-section  (2)  of  section  six  raises  the  juris- 
diction from  £20  to  £50  ?— Yes. 

70.  Then  section  eight  says  that  "£50"  shall  be 
inserted  where  "£40"  or  u£20''  occur  in  section 
thirty-four  of  the  principal  Act  ? — Yes. 

71.  I  want  to  draw  your  attention  to  the  fact 
that   it'   clause   thirty-four  of    the   principal   Act 
si  ;mds.  a  man  bringing  an  action  in  the  Supreme 
Court  and  claiming  £500  damages  from  his  neigh- 
bour for  defamation  would  only  get  Magistrate's 
Court  costs  allowed  if   he  did  not  recover  more 
than   £50    from    the    judgment   of    the   Supreme 
Court  V — That  appears  to  be  so. 

72.  Having  regard  to  your  experience  in  higher 
Court  actions,  is  this  amendment  a  sound  one  ?— 
No  ;  I  should  think  it  was  not. 

73.  Is  it  sound  to  force  all  those  damages  cases 
in  which  people  value  their  damages  very  highly 
into  the  Magistrates'  Courts  unless  they  are  quite 
sure  of  getting  £50  or  upwards  from  the  higher 
Court  ? — Certainlv  not. 
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71.   It    has  often  happened  in  your  experience, 
Bui«*inc,     has  it  not.  that  plaintiffs  have  brought   actions  I'm 

OT  l  • In-aw    damages   and    the    Court,    although    only 

allowing  small  damages,  has  allowed   the  costs  on 
the  Supreme  Court  scale  ? — Ves. 

7.").  1 5 ut  I  suggest  that  if  Parliament  raises  the 
limit  to  £50  then  in  such  cases  the  Court  is  not 
likely  to  allow  the  higher  scale  of  costs  ? — I  think 
that  is  quite  likely. 

76.  I  suggest  to  you  that  the  eighth  section 
should  be  omitted  ? — Yes,  leave  it  out  altogether. 

*77.  Then  I  would  suggest  to  you  that  "  £5Q  "  in 
sub-section  (2)  of  section  six  should  be  made  ••  £40" 
in  lieu  of  "  £20,"  and  put  it  on  the  same  footing  as 
rent  cases  ? — Yes.  I  approve  of  your  suggestions. 
I  did  think  that  the  jurisdiction  of  the  Magistrates' 
Court  should  be  raised,  but  I  think  £50  is  rather 
higher  than  I  should  have  suggested.  I  think  £40 
would  be  quite  enough. 

78.  And  you  agree  that  clause  eight  ought  to  be 
ondtted  ? — Yes. 

79.  You    said   something   about   clause   eleven. 
Would  not  a  man  be  left  very  remediless  if  his 
property  was  sold  after  a  short  notice  like  this  and 
nothing  further  was  provided  in  the  measure  ?— 
That  is  my  objection — that  his  property  could  be 
sold  after  the  lapse  of  those  periods  and  he  would 
have  no  remedy. 

80.  Have  you  any  idea  of  a  remedy  you  would 
like  to  suggest  ? — I  should  like  to  see  the  law  re- 
main in  force  as  at  present,  by  the  person  wrhose 
property  is  attempted  to  be  attached  making  an 
affidavit  and  throwing  the  burden  upon  the  plain- 
tiff. ' 

81.  In  short,  you  do  not  think  section  eleven  is 
necessary  ? — Just  so. 

82.  In  clause  twelve  there  is  provision  that  the 
movable  property  of  a  debtor  in  the  hands  of  third 
parties  may  be  attached  under  a  warrant  upon  the 
application  of  the  judgment  creditor,  supported  by 
affidavit  V — Yes. 

83.  Do  vou  think  that  if  this  is  allowed  it  should 
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only  bo  allowed  after  notice  to  the  person  in  whose        Mr. 
possession  the  property  is,  so  that  he  shall  have    Biinnc. 
some  opportunity   of  showing  why  the  property 
should' not  be  attached  ?— Yes.     As  I  have  said,  N 
the   power  is   really   greater    than    that    of    the 
Supreme  Court,  which  requires  proof  of  notice  to 
the  defendant ;  here  it  is  to  be  done  without  notice 
to  any  one. 

84.  Is  that  sound  ?— It  is  indeed  unsound.    'I 
might  have  a  prior  claim  to  money  of  yours  which 
is  in  my  hands.     I  think  this  provision  is  really 
dangerous: 

85.  Mr.   Wessels.~\  Would  it  meet  your  objection 
if  notice  was  given  to  the  third  party  ? — Not  in  the 
case   of  money.      I   say  in  a  case  of  money  the 
higher  Court  ought  to  have  jurisdiction  ;  it  is  not 
a  jurisdiction  which  I  would  lightly  throw  into 
the  hands  of  the  magistrates. 

86.  Chairman .1     Have    you    considered   section 
thirteen  in  connection  with  section  twelve  ? — YesT 
and  more  or  less  the  same  remarks  apply. 

87.  Section   thirteen  says,  "...  Any  party  ob- 
jecting to  the  attachment  in    satisfaction  of  the 
judgment  creditor's  claim  of  the  attached  movable 
property  shall,  within  ton  days  after  the  date  of 
such   attachment,   notify   the  said   Messenger,  in 
writing,  of  such  objection  and  the  ground  thereof 
.  .  ."     So  that  apparently  after  they  have  taken 
the  property  away  the  onus  is  on  him  to  show  the 
Court  that  it  should  not  have  been  attached  ?— 
Yes.  because  the  rest  of  the  section  reads,  ".  .  . 
The  Messenger  shall  then  without  delay  notify  the 
judgment    creditor    of    such    objection,   and    the 
judgment  creditor  shall,  within  five  days  after 
receipt  of  such  notice,  consent  or  refuse  to  release 
the    attached    movable    property.     Failing    such 
release,  the  party  objecting  shall  issue  process  as 
provided  in  the  Principal   Act  as    amended    by 
sections  eleven  and  twelve  of  this  Act." 

88.  Mr.  W.  P.  •Schreincr.']  He  must  take  proceed- 
ings on  an  ex  parte  application  ? — Yes. 

89.  Do  you  not  think  it  is  rather  dangerous  in 
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clauses  sixteen  and  seventeen  to  alter  the  present 
principle  with  regard  to  the  payment  of  costs? 
,  I  do  not  think  so  ;  I  think  that  is  a  reasonable 

NOT.  1,   1909.  «    • 

provision. 

90.  Do  you  not  think  the  law  is  well  conceived 
now  in  leaving  out  those  costs  ? — I  do  not  think 
so. 

91.  Where  a  person  is  very  poor,  is  it  not  some- 
times likely  to  lead  to  the  same  sort  of  thing  as 
was  exposed   in   't  Little  Dorritt "  in   England — a 
man  getting  so  overloaded  with  costs  and  charges 
that  he  can  never  get  out  of  prison  at   all?     Is 
there    no    danger    of   that  ? — As    I    said    in   my 
evidence,  I  am  against  civil  imprisonment. 

92.  You  are  against  civil  imprisonment  of  every 
one  who  cannot  pay  ? — Yes,  not  the  man  who  can 
pay,  but  the  man  who  cannot  pay  and  is  sent  to 
gaol  to  satisfy  the  spite  of  the  creditor.     Still,   I 
do  think  that  if  a  judgment  is  given  against  that 
man  the  costs  should  be  given  against  him. 

93.  In  the  judgment  ?— Yes. 

94.  But  these  are  the  costs  of  obtaining  and  exe- 
cuting the   decree  ? — I   think    those    should  also 
follow. 

95.  It  will  add  considerably  to  the  burden  rest- 
ing on  the  civilly  imprisoned  person  ? — I  quite  see 
that,  but  my  argument  is  that  if  he  is  civilly  im- 
prisoned  he  is  justly   civilly  imprisoned,  and  if 
that  is  so  he  should  bear  the  costs. 

96.  A  man  cannot  be  imprisoned  now  unless  he 
has  some  means  ? — Just  so.     The  policy  of  the  law 
is  against  civil  imprisonment. 

97.  And  therefore  he  may  fairly    be  made  re- 
sponsible for  the  costs. — Yes.     We  must  presume 
he  is  justly  civilly  imprisoned,  and  in  that  case  I 
see  no  objection  to  the  costs  being  given. 

98.  Is  not  that  liable  to  stimulate  people  to  take 
proceedings    for     civil     imprisonment  ? — In     the 
lower  Courts  the  costs  will  not  amount  to  much, 
and  I  trust  in  the  higher  Courts   my  profession 
would  not  merely  press  a  matter  for  the  purpose 
of  getting  costs. 
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99.  Of  course   this  procedure    only    affects   the       Mr- 
lower  Courts  ? — Yes.  BuisiLe. 

100.  What  happens  in  the  higher  Court  where        — 
costs  of  a  similar  nature  occur  ? — If  my   memory 
serves  me,  those  costs  are  allowed. 

101.  And  you  think  the  same  principle  should 
apply  in  the  lower  Courts  ? — Yes. 

102.  Chairman.]  Are  all  the  costs  lumped  onto 
the  debt  in   the   Superior    Courts  ? — I    am   again 
speaking  subject  to  correction,  but  I  think  so.     Of 
course  I  have  not  been  concerned  in  a  civil  impris- 
onment case  in  the   Supreme  Court   for  the  last 
twenty  years. 

103.  Mr.  W.  P.  Schreiner.']  There  is  a  change  in 
section   nineteen,  which    says   that    the  affidavit 
which  is  provided  in  the  twenty-sixth  section  of  the 
Principal  Act  may  be  sworn  and  executed  before 
any  Justice  of  the  Peace  ? — Yes. 

104.  I  want  to   know   if  you   agree  with  that. 
According  to  section  twenty-six  of  the  Principal 
Act  everything  in  connection  with  such  an  affidavit 
has  to  be  done  before  the  Eesident  Magistrate  ?— 
Yes. 

105.  Now  it  says  that  the  affidavit  and  security 
bonds  may  be  executed  before  any  Justice  of  the 
Peace.     Why  is  that  ? — I   agree   with  you,    I  had 
not  considered  the  point  particularly  before,  but 
since  you  draw  my  attention  to  the  fact,  I  strongly 
object  to  its  being  sworn  before  the  Justice  of  the 
Peace. 

106.  It  should  be  taken  before  the  magistrate  ? 
-Yes.    Besides,   you   will  impose  duties  on    the 

Justice  of  the  Peace  for  which  he  will  receive  no 
remuneration,  and  which  may  land  him  in  an 
action  for  damages. 

107.  And  then  the  Justice  of  the  Peace  might  be 
in  the  very  office  of  the  plaintiff  ? — Yes. 

108.  Chairman.']    Is    not    the    position    of    the 
creditor    in    the    Magistrates'    Courts    not    made 
easier  than  in  the  Superior  Courts  ?    It  seems  to 
me  the  process  here  is  made  very  much  easier  ? — 
Yes. 
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Mr-.  109.  Mr.    W.  P.  Schrcinrr.]    \  would   put  section 

Buiaainue.    twciiiy -t \vti    to    you.     That    is    father   strong,  is  it 

not?     Suppose    there    is    some    place    -there*    max 

NOT.  1.   1 '.»"'.'.          ,    ,  ,  , 

not  be  many  places — where  there  are  lio  attorneys 
practising  for  the  public  interest  :  is  it  not  bather 
strong  to  say  there  shall  be  no  agent  enrolled? — J 
did  not  consider  that,  because*  I  did  not  think  it 
affected  us  very  much,  but  1  have  no  objection  to 
the  admission  of  an  agent  where  there  are  not  two 
attorneys  practising.  I  look  at  this  section  as 
being  a  sop  to  the  attorneys. 

110.  Section   twenty-three  says,  "  It   shall  be  an 
offence  for  any  person  to  act  falsely  as  a  duly 
qualified  practitioner     .     .     ."  and  later  on  it  saysr 
'•  Falsely  acting  as  a  duly  qualified  practitioner 
shall  mean  falsely  pretending  to  be  an  advocate, 
attorney,  agent  as   aforesaid,  taking  or  using  any 
name   title,   addition   or    description  whereby    it 
may  be  inferred     .     .     ."etc.     I  want  to  &sk  you, 
as  President  of   the  Incorporated    Law  Society, 
whether  you   know  of  any  6ase  where  any  person 
has  committed  this  sort  of  offence  ? — Never. 

111.  Why  are  we  asked  to  legislate  on  an  offence 
which  has  never  been  committed  by  any  one  ?— 
I  have  no  idea  why  that  was  put  in. 

112.  Mr.   Wessels.]    Do  you*    not  know  of   cases 
which  have  been  brought  to  the  notice  of  the  Law 
Society  where  agents  have  misrepresented  them- 
selves in  this  respect  ? — I  cannot  remember  any. 

113.  Chairman.']  At  present  are  the  Secretaries 
of  Divisional  Councils  and  of  Municipalities  al- 
lowed to   appear  in   the    Magistrates'   Courts   to 
represent  their  bodies  ? — Yes.      By  rule  of  Court 
No.    448    any    Secretary     of    a    Municipality    or 
Divisional  Council  and  any  officer  of  the  Govern- 
ment may  appear  in  the  Magistrates'  Courts  in 
connection  with  civil  suits.     I  tell  you  what  this 
section  may  be  intended  to  cover — a  man  admitted 
and  enrolled  in  Simon's  Town  coming  to   Cape 
Town  to  practise  in  the  Magistrate's  Court  in  Cape 
Town. 

114.  Could  such  a  man  do  that  ? — I  do  not  know 
if  it  has  ever  been  done. 


ON  RESIDENT  MAC4ISTRATE's  COURT  AMENDMENT  BILL.  17 

115.  With  regard  to  section  twenty-four,  you  say       Mr. 
you  do  not  at  all  approve  of  encouraging  qualified    sinne. 
practitioners  to  enter  into  partnership  with  agents 

of  lower  Courts  ? — I  am  certainly  against  it. 

116.  This  only  affects   the   Magistrates'   Courts 
and  not  the  higher  Courts  ? — Yes. 

117.  Supposing    a    young   attorney   goes   to   a 
country  district,  and  an  agent  is  established  there, 
what   is  the    substantial    objection,   if    they   are 
practising  opposite  each  other,  to  their  also  enter- 
ing into  partnership  as  regards  their  Magistrate's 
Court  practice  ? — I  have  the  same  objection  to  that 
as    I    would   have    to   a  partnership   between   a 
barrister    and    an    attorney    in     Supreme    Court 
practice. 

118.  Why  ?      I   am   taking    Magistrate's   Court 
practice   as  we   know   it    in    a    country    district 
There  is  no  parallel  to  the  barrister  and  attorney 
practising  here,   because  the  attorney  and  agent 
are  doing    exactly    the  same  in  regard  to    their 
functions  before  the  Magistrate's  Court,  and  why 
should   they   not  for  that  purpose  enter  into  an 
arrangement  if  they  choose  ?     I  just  want  your 
opinion  ;  I  am  not  expressing  mine  ? — I  perhaps 
hold  peculiar  views  on  this  subject.     My  idea  has 
always  been  to  raise  the  qualification  of  my  pro- 
fession.    I  have  known  numbers  of  agents  whom 
I  personally  would  have  no  objection  to  going  into 
partnership  with — well-educated,  clever  gentlemen 

—but  we  are  not  legislating  for  the  individual 
case.  I  say  it  would  tend  not  to  raise  the  agent  to 
the  attorney's  status,  but  towards  lowering  the 
status  of  the  attorney  to  that  of  the  agent,  who  is 
an  unqualified  man  with  no  legal  training,  and 
who,  on  paying  his  £10  at  the  Court  of  the 
Resident  Magistrate,  can  be  admitted  to  practise. 

119.  He  could   only  do   that  with  considerable 
limitations.     They  cannot  be  admitted  in  future 
in  large  numbers  ?     Is  that  not  so  ? — Yes. 

120.  T  am  taking  the  case  from  the  point  of  view 
of  the  young  attorney  and  his  future.     Is  it  not 
better   for   a  young   attorney  to  go  to  a  country 

[A.  10— 'W  ]— Resident  Magistrate's  Court  Amendment  Bill.  c' 
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Mr.  district  where  there  is  a  long- established  la\\ 
;ii,vnt  and  enter  into  some  definite,  recognised 
batatory  agreement  with  him  to  go  into  partnc-r- 
>liip  t'or'ji  Magistrate's  Court  business,  rather  than 
for  the  young  attorney  not  to  have  that  opportu- 
nity ? — I  think  not.  I  am  quite  sympathetic  with 
the  young  attorney,  but  I  would  very  much  pre- 
fer that  he  entered  that  man's  office  as  a  paid 
assistant  than  that  he  went  into  partnership  with 
him. 

121.  Is  not  that  a  little  lowering  for  the  status  of 
the  attornev  ? — I  do  not  think  it  is,  because  I  think 

t/ 

if  you  allow  the  partnership  arrangement  it  is  the 
thin  edge  of  the  wedge.  Immediately  you  admit 
<\  partnership  between  barrister  and  attorney  you 
amalgamate  the  professions,  and  the  same  if  you 
admit  a  partnership  between  attorney  and  agent. 
I  know  the  Bar  has  a  very  great  objection  to  such 
amalgamation  and  I  object  on  the  same  grounds  to 
amalgamating  the  attorney  with  the  man  who  has 
not  the  same  legal  qualification  and  has  not  spent 
years  and  money  in  acquiring  a  knowledge  of  the 
law. 

122.  Mr.  Wessels.]  In  the  Magistrate's  Court  they 
stand  upon  the  same  level  ? — I  think  the  judges  of 
the  Supreme  Court  would  object  most  strongly  to 
it.     I  think,  if  I  looked  it  up,  I  could  find  strong 
expressions  of  opinion  from  the  Bench  on  such  a 
partnership. 

123.  Mr.    W.  P.   Schreiner.]  As   an   attorney,   do 
you  think  it  is  desirable  that  advocates  should  be 
in  partnership  ? — No  ;  I  do  not. 

124.  It  is  not  prohibited  in  this  Bill.     Y  ou  think 
there    should    be     that    limitation  ? — Yes.     there 
should  be. 

125.  You  are  not  aware  the  Bar  has  been  con- 
sulted at  all  on  that* subject  ? — I  am  not  aware. 

126.  With  regard  to  clause  thirty,  you  are  not 
engaged  much  in  criminal  practice  ? — Very  little. 

127.  But  I   think    you    are    aware    that    many 
accused  persons  are  sent  to  trial  before  the  same 
magistrate  who  has  worked  up  the  case  ? — Yes. 
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128.  The   power  of  remitting  leads  to  many  a       Mr. 
man  receiving  the  decision  of  Tiis  case,  and  the   B 
sentence   upon   him,    from   the   person  who    has 
worked  up  his  case  from  the  first  as  prosecutor  ?— 
Yes. 

i  29.  Do  you  think  that  is  healthy  ?— It  is  most 
unjust  tc  the  man,  and  I  think  most  unjust  to  the 
magistrate.  I  think  I  expressed  my  opinion  in  the 
Press  many  years  ago  on  that  very  subject. 

130.  Do  you  think  we  should  endeavour  to  limit  • 
'the  remitting  of  cases  to  the  same  men  as  have  sat 
on  them  in  the  first  instance  ? — Yes. 

131.  Chairman,'}  At  present,  of  course,  the  remits 
must  all  go  back  to  the  magistrates  who  originally 
took  the  cases  ? — Yes. 

132.  So  this  state  of  affairs  occurs  4ii  every  case? 
-Yes. 

133.  So  that  your  objection  would  involve  the 
appointment  of  a  public  prosecutor  in  every  case  ? 

-Yes. 

134.  The  chief  constable  is  the  prosecutor  now, 
but  very  often  he  is,  unfortunately,  not  competent  ? 

—Besides  it  does  not  work  in  practice.  I  have 
been  in  a  Kesident  Magistrate's  Court  where  the 
chief  constable  has  taken  up  the  prosecution,  and 
the  magistrate  has  stopped  him  in  asking  what  I 
considered  to  be  perfectly  valid  questions. 

135.  See  what  the  solution  means.     The  solution 
means  that  there  must  be  somebody  in  the  shape 
of  a  public  prosecutor  appointed  at  every  Magis- 
trate's Court.     Now  what  class  of  official  have  you 
in  your  mind,  if  you  have  thought  it  out  at  all  ? 
There  was  once  the  clerk  of  the  peace  ? — That  is 
the  man. 

136.  Did  that  system  work  well  when  it  was  in 
force  ? — It  was  before  my  time.     I  believe  it  did 
work  well,  but  I  think  it  was  condemned  on  the 
score  of  expense.     There  is  absolutely  no  doubt 
that  there  ought  to  be  somebody  in   the  Magis- 
trate's Court  to  conduct  the  prosecutions. 

137.  Mr.  Wessels.']    But  you  do  not  do  away  with 
the  objection  that  the  man  who  holds  the  pre- 
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Mr.  liniinary  examination  tries  the  ease  again  ? — The 
objection  is  not  so  strong  it'  the  prosecutor  lias  a 
free  hand,  apart  from  the  magistrate. 

l:>S.  Is  not  tlie  objection  the  fact  that  the  man 
trying  the  ease  has  very  often  had  to  work  up  the 
prosecution  ? — Tes. 

139.  The  solution,  from  your  point  of  view,  is 
the  appointment  of  a  public  prosecutor? — Ye*. 

1  -40.  Mr.  W.  P.  >SV7//Y'/y/rr.]  And  the  improve  - 
'  ment  of  the  status  of  the  chief  constable,  so  that 
lie  is  more  of  a  qualified  man  with  legal  training  ? 

Fes. 

141.  You  are  aware  that  the  chief  constables  are 
now  many  of  them  men  of  higher  status  and  edu- 
cation than  they  used  to  be  ? — I  know  they  arc1  in 
some  districts. 

142.  It  is  never  just  that  a  man  who  has  zeal- 
ously worked  up  a  case  against  an  accused  should 
have  that  case  remitted  to  him  for  him  to  deter- 
mine against  that  man  V — No.     No  matter  however 
straight  a  man's  moral  character  is  it  is  unjust. 
He  has  to  work  up  the  case  and  force  it 'ho me,  and 
therefore  it  is  unfair  both  to  him  and  the  accused 
that  he  should  have  to  decide  the  case. 

143.  But  you  do  not  think  a  man  ought  to  be 
able  to  dictate  to  the  Attorney  -General  what  should 
be  done  about  his  case  V — No.     I  think  this  section 
should  be  deleted.  , 

144.  Do   you   think   section  twenty-five   makes 
sufficient  provision  for  the  manner  in  which  charges 
of  misconduct  are  to  be  brought  against  practi- 
tioners ? — It  is  not  likely  the  Supreme  Court  will 
deal  with  the  misconduct  of  law- agents.  This  must, 
in  my  opinion,  be  left  in  the  hands  of  the  magistra  1  e. 
besides  which  the  amendment  which  I  have  quoted 
throws  a  duty  on  the  Attorney-General  which  lie 
should  not  be  asked  to  undertake.     That  is  my 
opinion.   In  the  Bill  as  originally  drafted  there  was 
no  machinery,  and  then  apparently  this  suggested 
amendment  provided  machinery  which  threw  the 
duty  upon  the  Attorney-General. 

145.  It   is   asking   too   much   of   the   Attorney- 
General  ? — Yes. 
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146.  Do  you  think  it  is  far  better   it  should  be       Mr. 
done  by  the  Incorporated  Law  Society  ? — I  do  not 
think  the  Incorporated   Law   Society  should  deal 
with  law-agents  at  all.     We  have  refused  to  do  so  Nov>  lf 
in  the  past. 

147.  You  have  your  precedent,  and  know  how 
to  deal  fairly  with  unprofessional  conduct,  and  do 
you  not  think  it  would  be  as  well  to   let   your 
Society  investigate  such  matters  V — It  would  throw 
a  burden  upon  the  Incorporated  Law  Society  which 
would  be  almost  intolerable,  I  am  afraid. 

148.  The  alternative  almost  is  to  have  an  incor- 
porated law-agents'  society  ? — Yes. 

149.  Chairman.]  You  do  not  think  the  control 
of  the  magistrates  over  the  law-agents  should  be 
taken  away  ? — No. 

150.  Mr."  W.   P.  Schreiner.}    You  do  not   think 
that,  in  addition  to  the  control  of  the  magistrate, 
there  should  be  some  one  to  present  before   the 
magistrate  complaints  which  are  made  against  the 
conduct  of  law-agents,  just  as  in  the  case  of  the 
Supreme    Court   there   is   some   one  to   complain 
against    the    conduct   of    an   attorney  V — I   think 
there  should  be,  but  I  do  not  think  it  should  be 
thrown  on  the  Incorporated  Law  Society,  nor  on 
the  Attorney-General,  but  on  the  man  we  were 
talking  about  just  now — the  public  prosecutor. 

151.  Must  we  wait  till  we  get  him  ? — Let  it  be 
put  upon  the  magistrate  to  make  inquiry,  as  he 
has   control   over   them.     The   magistrate  can  no 
longer  keep  order  in  his  Court  if  you  deprive  him 
of  jurisdiction  over  the  agents  practising  before 
him. 

15^.  But  you  would  think  the  Supreme  Court 
should  have  a  concurrent  jurisdiction  over  the 
law-agent  as  well  as  the  magistrate  V — Yes,  pro- 
vided you  do  not  ask  the  Incorporated  Law  Society 
to  bring  him  before  the  Court. 

153.  Because  you  might  have  a  case  in  which  it 
was  rather  invidious  to  have  the  magistrate  take 
up  a  matter  against  a  law-agent  ? — Yes,  bat  I  do 
not  think  it  is  likely  the  Supreme  Court  would 
deal  with  such  a  case. 
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Mr.  i.")j.    if  it  had  jurisdiction  conferred  upon  it,  it 

MMnk    would?— Yes. 

155.  You  have  no  other  practical  Suggestion  as 
''*'  to  how  the  thing  should  be  dealt  with  V — I  looked 

into  the  matter  a  little  while  ago,  and  came  to  the 
conclusion  that  the  magistrate  has  full  power  in 
all  these  cases.  As  a  matter  of  fact,  the  magistrate 
does  not  deal  with  the  law- agents,  and  sometimes 
reports  to  the  Attorney- General,  or  to  the  Incor- 
porated Law  Society  ;  and  our  reply  always  is  i  iiat 
we  are  an  Incorporated  Law  Society  of  the 
attorneys  practising  in  this  country,  and  cannot 
deal  with  -the  misconduct  of  law- agents.  The 
magistrate  has  full  jurisdiction,  and  could  deal 
with  these  matters,  but  does  not.  That,  of  course, 
is  the  weakness  of  the  magistrate. 

156.  You  have  no  suggestion  as  to  how  it  could 
be  strengthened  ? — If  I  were  a  magistrate  I  think 
I  could  strengthen  it. 


Tuesday,  2nd  November,  1909. 


PRESENT  : 

THE  ATTORNEY-GENERAL  (Chairman). 


Mr.  H.  S.  van  Zyl. 
Mr.  D.  M.  Brown. 
Mr.  Cronwright- 
Schreiner. 


Mr.  Oosthuisen. 
Mr.  Louw. 
Mr.  Michau. 
Mr.  C.  J.  Kri^e. 


Mr.  Macintosh. 
Mr.  William  Temple)-  Buixsiinw,  further  examined. 

MT.  157.  Mr.  Cronwriyht-ticltre-iner.']      In  the  case  of 

sinne.   places  like  De  Aar,  where  1  happen  to  live,  people 

come  to  such  places  and  contract  debts,  especially 

091  at  boarding-houses,  and  then  they  go  away  and 

their  address  is  unknown,  and  they  cannot  be  got 

at.     Do  you  not  think  that  that  ought  to  be  met  in 

some  way  V — Does  not  the  same  difficulty  arise  in 

every  case  where  you  cannot  find  your  debtor  ? 

Take   this    case.       '"A"   telegraphs    to    me    from 
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Durban  :  —  "  Debtor  flitted.     Assume  he  is  going  to        Mr 
England  by  the  mail  steamer.     Cannot  give  you 


his  address.     Will  you  do  all  in  your  power  to  find  Noy  -  1909 
him  ?  " 

158.  The    people    to    whom   I    refer    are   non- 
residents ;  they  are  there  for  three  days  and  then 
go  away,  and  the  only  thing  to  do,  as  you  know, 
would  be  to  telegraph  down  to  the  Supreme  Court 

—a  very  expensive  course  —  and  then  you  would 
not  know  where  to  serve  a  writ  ?  —  That  difficult}' 
may  always  arise,  and  does  frequently  arise,  and 
we  have  to  employ  a  detective  frequently  to  find 
a  man's  address. 

159.  Do   you    not  think   we    should    give    the 
Magistrate  some  power  to  stop  such  a  man  if  he  is 
found  trying  to  get  off  like  that,  because  it  is  a 
deliberate    thing    every  time  ?  —  My    objection  to 
clause  10  is  that  under  it  you  propose  to  give  the 
Magistrate  power  to  attach  funds  even  in  the  hands 
of  a  banker.     In  the  Supreme  Court  we  cannot  do 
that.  If  there  is  money  in  the  hands  of  a  banker  and 
we  wish  to  attach  it,  we  must  make  special  applica- 
tion to  the  Court  for  leave  to  attach.     I  do  not 
think   it  is   wise  to   give  that  power   without   a 
special  order. 

160.  We  could  not  sue  such  a  man  on  the  spot  at 
De  Aar  ;   we  would  have  to  give  him  48  hours' 
notice.     Surely  there  should  be  some  remedy  in  a 
case  like  that  ?  —  Your  remedy  is  to  ascertain  where 
the  man  has  booked  for  and  to  communicate  with 
the  port  or  place  to  which  he  has  booked.     There 
is   a  provision  whereby  you   can   telegraph  your 
affidavit  and  your  warrant. 

161.  Suppose  the  man  makes  a  debt  of  £2  10s.r 
he  is  not  worth  following  ;  it  is  no  use  doing  any-     . 
thing  unless  you  can  get  something  on  the  spot  ?— 
What  could  you  do  on  the  spot  ?     What  do  you 
propose  doing  on  the  spot  ? 

162.  That  is  what  I  ask  you  V  —  Your  Act  does 
not  provide  for  doing  anything  on  the  spot  unless 
he  has  property  there. 

163.  You  could  not  even  take  that  man's  luggage? 


L'4         MINI  TK>  Of    i:\ll'i:\(   I.  TAKKN    BKKoKK  TIIK  SKI.KCT  COM.WTTEK 

Mr.         -No  :  ho  might  he  travelling  with  my  luggage.  I'nr 
instance. 

164.  Could  vou  not  give  the  Magistrate  power  to 

V  —  —        *>         1  <  M  I  <  I 

>t<>l>  what  lie  IIMS  got  on  the  spot  right  away? — 
Hardship  might  arise.  Suppose  1  travelled  with  a 
valet,  and  he  had  my  luggage  and  was  told  to 
leave  De  Aar  with  my  luggage.  1  may  be  waiting 
at  the  port,  and  it'  you  attach  that  luggage  sum- 
marily it  would  he  a  great  hardship  on  me. 

165.  If  you  could  afford  a  valet  it  would  not  he 
such  a  great  hardship  ? — It  would  be  a  great  hard- 
ship to  be  deprived  of  one's  wearing  apparel  at  a 
moment's  notice. 

166.  Would   you    be   in   favour    of    giving    the 
Magistrate  power  to   issue  a  writ  of  attachment 
temporarily  V — Yes,  I  do  not  think  I  should  object 
to  that,  provided  it  was  not  money. 

167.  Barring  money  or  scrip,  you  would  be  in 
favour  of  that  ? — Yes. 

168.  Would    you   be   in    favour   of    law   agents 
being    admitted    to   practise   in   the   Magistrates' 
Courts  in  the  Transkeian  Territories  ? — 1  would  be 
in    favour   of  that    wherever   there   are   not   two 
attorneys  practising. 

169.  On  the  same  terms  as  in  the  Colony  ? — Yes. 

170.  Cl((urni<tn.\  "Wherever  there  are  not  two  ?— 
Yes. 

171.  You    would    admit   the  law   agent    where 
there  was  only  one  attorney  ? — Y^es. 

172.  Mr.  H.  &  van  Zijl.\   You  think  it  advisable 
to  have  one  admitted  in  a  place   where  there  is 
only  one  attorney  V — Yres. 

173.  Even    more    so    than    where    there    is   no 
attorney  ? — Yes. 

174.  Mr.  D.  M.   ]$rou'n.~\  Have  you  had  a  large 
experience    of    the    working  of  the   Magistrates' 
Court  Act  of  1856? — Not  a  very  large  experience, 
but  I  am  one  of  the  examiners  for  the  practical 
examination,  and  we  examine  candidates  on  the 
Magistrates'   Court  practice  and  the  Magistrates' 
Court  Act. 

175.  So  that  your  experience  is  more  theoretical 
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than  practical'? — Yes  ;  but  we  have  a  Magistrates' 
Court  branch  in  our  office. 

176.  With  regard  to  clause  15,  what  is  the  differ-  Nov  ~1909 
ence   between    this    clause   and   the   present   Act' 
dealing  with  the  action  of  the  Magistrate  where 

he  has  power  to  suspend  the  writ? — Being  a 
lawyer.  1  do  not  like  to  speak  without  having  the 
Magistrates'  Court  Act  before  me  ;  but  I  noted  my 
objection  yesterday,  which  was  this,  that  even  if 
the  defendant  should  have  previously  been  dis- 
charged, he  can  be  re-arrested  under  this  clause. 

177.  It  says,  "  It  shall  be  lawful  for  a  Court  of 
Resident  Magistrate,  upon  cause  being  shown,  to 
grant  a  warrant  for  the  further  civil  imprisonment 
.    .    ."   That  means  another  warrant  ? — Yes,  "  even 
if  he  shall  previously,  for  any  reason  whatever  " 

it  does  not  matter  what  the  reason  is — "  have  been 
discharged  from  such  imprisonment.'1  That  is  an 
innovation. 

178.  The  point  is  this  :   what  is  the  difference 
between  what  is  proposed  here  and  the  present 
power  of  the  Magistrate  to  suspend  the  writ  ?— 
The  difference  is  that  even  if  the  debtor  has  pre- 
viously  been   discharged  he   can   now   be   re-im- 
prisoned. 

179.  I  haA^e  never  known  a  Magistrate  discharge 
M  writ,  and  I  did  not  know  he  had  the  power  to  do 
so  ;  I  have  only  known  him  to  suspend  a  writ  ?— 
1  am  glad  to  say  I  do  not  know  who  is  responsible 
for  the  drafting  of  this  Bill,  because  it   is   very 
badly  drafted. 

180.  What   is   the   difference   between    the   dis- 
charge and  the  suspension  of  a  writ  in  practice  ?— 
A  t  present  you  cannot  re-arrest  if  you  have  dis- 
charged the  debtor  from  imprisonment ;  under  this 
Bill  you  can  re-arrest  if  the  writ  has  been  executed 
and  discharged. 

181.  Did   you  ever   know   a   debtor  to   be  dis- 
charged?— Yes. 

182.  With  regard  to  clause   24,  are  you  aware 
of  the  fact  that  there  are  a  large  number  of  the 
partnerships   referred   to   in   this   clause  existing 
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M-          at  the  present  time  in  the  country  > — No,  I  am  nm 

KU?S>P:I,,     aware    of    it.       If     I    were     aware    of  it   1   should 

hriiiL:   it  to  the  notice   of  the    Incorporated   Law 

"  Society,  and  if  you  would  mention  a  case  to  me  I 

would  bring  it  to  the  notice  of  the  Society — that 

is,  where  an  attorney  was  sharing   attorney's  fees 

with  a  law  agent. 

183.  That  is  not  what  I  want  to  get  at.     My  point 
is,  you  know  that  these  partnerships  exist  between 
attorneys  and  agents  ? — I  know  there  are  partner- 
ships between  attorneys  as  auctioneers  and  agents. 
I  would  like  to  know  of   a  partnership  where    an 
attorney  is  sharing  his  fees  with  an  agent. 

184.  Do   you   not   know  that   there  are  partner- 
ships between  attorneys  and  agents  at  present  ?— 
Not  where   fees  are  shared  ;  not  qua  attorney.     If 
you  will   report   such  a  partnership  to  me.  I   will 
see  that  it  is  brought  to  the  notice  of  the  Court. 

185.  You  suggest  the  abolition  of  civil  imprison- 
ment ;  you   are   not  in   favour  of   it  ? — I   am  not 
favourable  to  it,  and  I  suggest  its  abolition  where 
the  law  is  put  in  force  to  satisfy  the  spite  of  some 
creditor. 

186.  Is  not  that  a  matter  that  can  be  safely  left 
to  the  Magistrate  ? — I  do  not  think  sufficient  care 
is  always  exercised.    I  have  had  a  great  experience 
of  Magistrates,  an  experience  probably  exceeding 
yours. 

187.  CJtairman.\  Do  you  suggest  that  it  happens 
frequently  that   Magistrates  grant  decrees  of  civil 
imprisonment   in   cases  where   the   application  is 
made  simply  to  satisfy  the  spite  of  the  creditors  ? 

-No,  I  will  not  go  so  far  as  that.     I  say  sufficient 
care  is  not  exercised. 

188.  You  mean  sufficient  care  is  not  exercised  to 
see  that  a  debtor   is  not   imprisoned  unless  he  can 
]  >ay  ? — Yes. 

189.  Mr.  H.  S.   van  Ztjl.}  Do   you   say  that   the 
Magistrate  does  not  exercise  the  same  discretion 
as   the   Supreme  Court,  for  instance  ? — Yes.     I  do 
not   mean  for   one   moment   to  cast  a  slur  on  the 
Magistrate,  but  I  say  there  is  not  sufficient  care 
exercised. 
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190.  Mr.  I).  M.  JJrown.~]  Is  that  from  hearsay  or       Mr. 
practical   experience  ?     You    could    not   cite   any 
special  cases  ? — I  would  not  cite  them.     I  am  not 

*..  .,  -XT  i    •    i      T    -.  -u 

going  to  cite  cases  with  which  1  nave  been  con- 
nected professionally  to  you  or  any  one  else. 

191.  Mr.   Michau.\     It    is    far    easier   to   get  a 
writ  of  civil  imprisonment  in  a  Magistrate's  Court 
than  elsewhere  ? — Yes. 

192.  Chairman.]    I   understood  your  sentiment 
yesterday  to  be  that  you  certainly  would  favour  a 
a  modification  of  the  existing  rules  with  regard  to 
civil  imprisonment  in  the  direction  of  not  detain- 
ing anybody  unless  he  had  the  means  and  was 
wilfully  withholding  payment  of  his  debt  ? — Yes. 

193.  Is  not  that  the  principle  which  is  practi- 
cally applied  by  the  Supreme  Court  every  day  ? — 
Yes. 

194.  Mr.  H.  iS.  van  ZylJ]  Is  not  that  principle 
applied  generally  in  the  Magistrates'  Courts  too, 
where  a  debtor  has  not  the  means  to  pay  ? — I  think 
it  is.  but,  there  is  also  the  other  thing  which  has 
come  before  me,  that  not  sufficient  care  has-  been 
exercised. 

195.  Mr.  D.  M.  BroivnJ]    Supposing  the  idea  of 
abolishing  civil  imprisonment  were  adopted,  what 
would  you  suggest  in  its  place  ? — When   a   man 
cannot  pay.  and  you  have  satisfied  yourself  that 
he  cannot  pay,  then  you  must  do  what  we  all  do 
now  and  forgive  him.     Let  him  go  ;  write  off  your 
debt. 

196.  With  regard  to  clause   30,  that  is  a  very 
drastic  proposal,  is  it  not  ?     It  leaves  the  choice  of 
his  trial  to  the  accused,  which  is  unreasonable  ?— 
Yes,  quite. 

197.  Would  you  make  any  suggestion  at  all  with 
regard  to  that?      Would  you  allow  a  question  to 
be  put  to  him  asking  him  to  express  an  opinion  as 
to  whether  he  should  be  tried  by  the  Magistrate  or 
by   a  .Judge  and  jury,  and  to  give  his  reasons  for 
bis   choice  V — I   know   there    is   a  great    deal    of 
sympathy  with  crime  in  South  Africa — and  every- 
Avhere   else   for   that   matter,   I  suppose — but  my 
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Mr.        sympathy  with  the  criminal  does  not  ex  tend  that 

!'•!  1* 

B«i«sinin  .      l««l- 

1!)8.  Would  you  allow  the  question  to  be  put  to 
'  him   to  give  reasons  why  he  should  be  tried   by 
jury? — 1  have   no  sympathy   with  the  criminal. 
This  30th  section  is  sympathy  with  the  criminal. 

199.  He  is  not  a  criminal  then  ;  would  you  allow 
such  a  question  to  be  put  to  the  accused  person  ? 
—No  ;  it  is  quite  an  unnecessary  section. 

2<H).  You  are  in  favour,  where  a  decree  of  civil 
imprisonment  is  granted,  that  that  person  be 
called  upon  to  pay  the  costs  ? — Yes. 

201..  Would  you  not  have  a  section  leaving  that 
to  the  discretion  of  the  Court  V — No.  Since  giving 
evidence  yesterday  I  have  looked  up  that  peint. 
In  the  Supreme  Court  on  the  31st  December,  1832, 
it  was  held  that  the  plaintiff  obtaining  a  decree  of 
civil  imprisonment  against  a  debtor  was  not 
entitled  to  the  costs  thereof.  That  was  the  case  of 
Vaientyn  rs.  Olivier  (3  Menzies.  145).  But  no  case 
<-an  be  found  where  this  judgment  has  since  been 
brought  to  the  notice  of  the  Court.  On  the  other 
hand  there  have  been  several  cases  of  costs  for 
obtaining-civil  imprisonment.  For  instance,  Hope 
r,v.  Brunette,  decided  in  1867  ;  Sutherland  vs.  Bird, 
1847  (3  Menzies,  155)  ;  Bates  vs.  Hutton,  decided 
in  1875.  not  reported  ;  Van  Santeii  r«s.  Hopkins  (3 
Juta,  1881)  ;  and  Eitzen  &  Co.  vs.  Van  Laun 
(Buchanan  1874.  p.  75) ;  in  all  of  which  the  costs 
of  the  motion  were  added  to  the  debt. 

202.  Y"ou  spoke  strongly  yesterday  on  the  point 
of  the  admission  of  law  agents  to  practise  in  Mag- 
istrates' Courts.  Do  you  suggest  any  method  by 
which  they  could  be  admitted  as  attorneys  if 
necessary  ? — Only  by  going  through  the  course  all 
our  men  have  to  go  through.  My  idea  has  been 
to  raise  the  status  of  my  profession,  and  if  the 
Chairman  would  allow  me  I  would  like  to  state  a 
personal  instance.  I  do  not  like  to  give  personal 
instances,  but  perhaps  the  Committee  will  bear 
with  me  when  I  say  that,  in  what  I  am  about  to 
state.  1  was  actuated  by  the  idea  of  raising  my 
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profession.     Mv  lad  was  always  destined  for  my 
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office  as  an  attorney.  After  he  passed  matriculation  p> 
at  the  S.A.  College  I  sent  him  to  Cambridge,  where 
he  took  his  B.A.  Then  he  joined  the  Bar  and  came 
out  here,  and  was  admitted  as  an  advocate  of  the 
Supreme  Court  of  this  Colony.  A  week  after  I 
had  him  disbarred,  and  the  next  day  he  was 
articled  to  me  and  served  his  articles  in  my  office. 
That  is  the  spirit  which  actuates  me  when  I  tell 
you  that  I  want  to  raise  my  profession  and  not 
lower  it. 

203.  That  is  perhaps  an  impracticable  thing  for 
other  persons  to  do  ? — That  is  what  I  would  like 
to  see,  and  that  is  why  I  have  no  suggestion  to  offer 
you.     What  I  said  yesterday  was  that  I  wanted 
to  raise  the  status  of  the  profession  and  to  raise 
the  educational  test,  not  up  to  the  Bar  perhaps, 
but  as  near  as  possible  to  that  as  I  could  get. 

204.  In  fact,  you  want  to  make  attorneys  law- 
yers ? — Lawyers  and   educated  gentlemen   at  the 
same  time. 

205.  Mr.  Cronwright-Schreiner.~]  Recognising  that 
a  man  should  be  qualified  before  being  admitted 
as  an  attorney,  the  Law  Agents'  Society,  through 
me,  sent  a  deputation  to  meet  the  Incorporated 
Law  Society,  and  offered  that  every  law  agent  be- 
fore he  could  be  admitted  should  pass  every  law 
examination  required  of  an  attorney,  and  we  also 
said,  "  Let  him   have   seven  years'  of  actual   con- 
secutive  practice   behind   him,"  but  the   point  we 
could  not  get  over  was  that  he  must  serve  articles  ? 

-That  I  know  nothing  of. 

206.  Mr.  D.  M.  Brown.~\  Are  there   any  general 
improvements  in  the  Bill  which   you  could  sug- 
gest V — Yes,  I   could  suggest   some  improvements. 
Under  section   31  apparently  any   reason  will   do 
for   not   attending   the  Court  in  person.     A  man 
may   say,  "  I   have  .married   a   wife,"  or  "I   have 
bought  a  span  of  oxen  and  am  going  to  try  them." 
The   section   reads,  "  Who   are   unable    to    attend 
Court  in   person."     The   Act   should  provide  that 
before  the  procedure  mentioned  is  put  into  force. 
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Mr  there  must  be  satisfactory  proof  to  the  Court  that 
t  ho  person  is  unable  to  attend.  And  similarly  in 
-I'ction  :>':>  substantial  proof  should  bo  olfored  to 
'the  Court  that  a  person  is  unable  to  attend.- 
Otherwise  you  may  have  the  Magistrate,  bis  clerk, 
the  plaintiff's  agent,  and  the  defendant's  a  .ireful  a,l  I 
journeying  to  the  limit  of  a  district  to  take  the 
evidence  of  a  man  who  had  bought  a  span  of  oven 
and  was  going  to  try  them.  There  is  no  provision 
in  the  Act  that  he  has  to  give  a  satisfactory  reason 
to  the  Court  that  he  is  not  able  to  attend.  In 
section  33  there  is  the  same  thing.  The  hare 
statement  that  a  man  is  unable  to  attend  the 
Court  appears  to  be  sufficient .  Provision  should 
be  made  that  sufficient  reason  should  bo  given  to 
the  satisfaction  of  the  Court.  I  have  dealt  with 
the  question  of  funds  in  the  hands  of  a  banker. 
wThich  means  that  the"  definition  with  regard  to 
u movable  property  "  and  "movables"  in  section 
10  will  have  to  be  amended  if  my  suggestion  is  to 
be  adopted.  With  regard  to  section  7  I  have  also 
suggested,  subject  to  the  approval  of  this  Com- 
mittee, that  the  matter  of  the  inquiry  under  that 
section  should  be  limited  to  the  question  of 
account.  I  went  through  the  Bill  with  the  view  of 
giving  evidence  on  it,  but  not  with  the  view  of 
making  amendments,  but  the  amendments  I  have 
mentioned  would  appear  on  the  face  of  it  to  be 
absolutely  necessary. 

.207.  Mr.  H.  8.  van  Zyl~\  With  regard  to  the 
Schedule,  do  you  approve  of  the  filing  of  plead- 
ings ? — Yes. 

^08.  Is  it  desirable  to  first  bring  the  parties  into 
Court  before  making  the  defendant  file  his  plead- 
ings ? — I  think  after  issue  of  summons  it  would  be 
better. 

209.  Would  it  not  increase  the  costs  if  you  first 
bring  the  parties  into  Court  before  filing  ? — I  think 
it  would. 

210.  It  would  be  better  to  demand  a  plea  from 
the  defendant  after  summons,  or  he  can  at  once 
file  a  plea  if  he  wants  to  do  so  ? — Yes. 
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211.  That  will   do  away  with  the  necessity  of       Mr. 
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first  appearing  in  the  Court  ? — Yes.     What  is  con-    Bmssmne. 
templated  here,  I  take  it,  is  that  a  summons  is        — 
issued  and  thereupon  the  defendant  should  file  a  : 
plea  in  writing,  which  I  think  an  advantage. 

212.  Chairman.']  That  plea  may  be  a  plea  of  the 
general  issue  ? — Yes, 

213.  Are  the  proceedings  in  Magistrates'  Courts 
not  often  unduly  protracted  on  account  of  the  plea 
of  general  issue  ? — I  do  not  know  ;  much  depends 
upon  the  Magistrate. 

214.  Would   it  not    be   an   advantage,  in  your 
opinion,   to   provide  that    the   defendant   should 
shortly  and  simply  state  what  his  defence  is,  and 
not  just  plead  the  general  issue  ? — I  do  not  think 
it  would  be  advisable  to  do  away  with  the  general 
issue.     There  may,  of  course,  be  cases  in  which  a 
special  plea  cannot  be  put  in,  and  then  the  general 
issue  can  be  pleaded. 

215.  With  regard  to  the  practice  in  the  Native 
Territories,  there  a  plea  is  filed  as  a  rule  ? — I  am 
sorry  to  say  I  cannot  speak  with  confidence  on  the 
practice  in  the  Transkeian  Territories. 

216.  Mr.   Michau.'}     I   understand    that  a   man 
travelling  and  contravening  the  Scab  Act,  or  the 
Fencing  Act,  or  the  Game  Law,  and  refusing  to 
stop,  cannot  be  tried  for  that  contravention  unless 
he  is  arrested.     Do  you  not  think  that  provision 
should  be  made  for  bringing  a  man  back  to  the 
Court  of  the  district  in  which  the  crime  was  com- 
mitted without  arresting  him  ? — How  would  you 
provide  for  bringing  him  back  ? 

217.  Could  you  not  do  it  by  summons  counter- 
signed by  the  Magistrate  of  the  district  to  which 
the  man  has  gone  ? — I  have  no  objection  to  that. 
I  do  not  want  a  Magistrate's  summons  tp  run  be- 
yond his  jurisdiction,  but  if  you  can  get  it  counter- 
signed by  the  other  Magistrate  I  have  no  objection. 

218.  With  regard  to  the   new  Rule    of   Court 
permitting   Secretaries   of  Divisional  Councils  to 
conduct  cases  in  Magistrates'  Courts,  is  there  any- 
thing inconsistent  between  that  Rule  and  this  Bill? 
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Mr.        Do  von  not  think   thai   thai  is  ;i  thing  that  should 
Liu.u     not   be  allowed  iii   fairness  to  the  profession? — I 
have  a  1  reads  moved  in  this  matter,  as  President  of 
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the  l.a\\  Society,  by  representing  the  unfairness  oi 
Rule  448  to  the  Judges  of  the  Supreme  Court,  and 
in  my  last  address  to  the  Incorporated  Law  Society 
I  suggested  that  it  was  unfair  to  the  practitioner 
that  clerks  to  Divisional  Councils,  clerks  to  Muni- 
cipalities, and  in  certain  cases  clerks  in  Govern- 
ment offices  should,  be  allowed  to  come  into  direct 
competition  with  the  man  who  had  qualified  for 
his  profession,  paid  his  fees,  and  had  been  admitted 
to  legal  practice. 

219.  Mr.  Macintosh.'}  Do  you  think  it  is  unfair 
to  the  public  ? — I  think  it  is  fair  to  the  public  in 
i  hat  the  public  is  composed  of  all  sorts  and  con- 
ditions of  men. 

220.  Do   you   think  it   is  unfair  to   the   public 
outside  the  legal  profession  ? — No. 

221.  Mr.   Mich  an.]  .  Do    you     not     think    that 
provision   should   be   made   in   this   Bill   that  no 
person  should  be  allowed  to  appear  in  a  Magis- 
trate's   Court   unless   he    has    been    admitted    to 
practise  ? — Yes,  but  perhaps  I  am  prejudiced  in 
favour  of  that  view  by  reason  of  the  profession  to 
which  I  belong.     I  should  rather  that  that  came 
from  somebody  else  who  is  not  connected  with  the 
profession.     The  Law  Society   will  do   all  in   its 
power  to  get  that  Eulc  448  abrogated  if  possible. 

222.  Chairman.']    You  think  that  should  be  done 
a  way  with  ? — Yes,  I  do  not  think  it  is  fair  to  the 
man  you  ask  to  enrol  and  pay  fees. 

223.  Mr.  H.  S.  van  ZylJ]     A  plaintiff  can  appear 
himself  ?— Yes. 

224.  A   Council   cannot   appear  itself,  but*  only 
through  }ts  representative  ? — Yes,  I  see  what  it  is 
based  upon. 

225.  Mr.  D.  M.  Brown.}     Do  you  appreciate  the 
fact  that  in  the  case  of  small  amounts,  such  as 
income    tax,    Municipal     rates,     and    Divisional 
Council  rates,  unless  the  present  system  were  in 
force  the  person  called  upon  would  have  costs  to 
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pay,  whereas  under  the  present  system  there  are       Mr. 
no  costs  to  pay  ?— Yes.  uinne. 

2.26.  Mr.  C.  J.  Krige^    Do  you  think  it  necessary        — 
to  extend  the  jurisdiction  of  the  Courts  of  Resident Nov>  2'  l! 
Magistrates  ? — I  think  it  is  necessary  to  increase 
the  jurisdiction  to  £40. 

227.  Do  you  think  it  is  necessary  that  an  order 
of  civil  imprisonment  given  by   one   Magistrate 
should  have  effect  if  the  party  against  whom  the 
decree  is  granted  has  removed  to  another  district  ? 
— Certainly,  if  countersigned  by  the  second  Magis- 
trate ;  but  that  is  not  provided  for  in  this  Bill. 

228.  Do    you    approve    of    the    new    Clause    5 
suggested  by  the  Promoters  of  the  Bill  ? — I  approve 
of  the  principle  in  new  Clause  5. 

229.  Clause  10  you  object  to  ?— Yes. 

230.  You  only  base  your  objection  on  the  fact 
that  the  Supreme  Court  has  not  that  power  itself, 
and  therefore  it  is  an  unwise  power  to  give  the 
Court  of  a  Resident  Magistrate  ? — Yes. 

231.  You  do  not  think  it  would  serve  a  good 
purpose  ?—  I  do  not. 

232.  Do  you  not  think  that  the  machinery  pro- 
vided under  the  Magistrates'  Court  Act  is  sufficient 
to  protect  parties  in  the  case  of  the  attachment  of 
cash  or  scrip  ? — No.  I  think  it  is  a  wise  thing  that 
in  order  to  attach  scrip  or  cash  there  should  be  a 
special  application  to  the  Supreme  Court. 

233.  You  have  no  actual  experience  of  country 
practice  under  the  Magistrates'  Court  Act  ? — No. 

234.  You  do  not  know  if  difficulties  do  arise  in 
this   regard  ? — I  have  no  doubt  difficulties  arise  ; 
they  even  arise  in  the  Supreme  Court. 

~  235.  Mr.  Oosthuizen.]  I  understand  you  are  in 
favour  of  the  principle  that  only  an  agent  or 
attorney  should  appear  in  Court  and  not  the 
Secretary  of  a  Council  or  anybody  not  a  profes- 
sional man  ? — That  is  my  view. 

236.  You  know  that  a  person  can  now  appear 
for  himself  ? — Yes. 

237.  Are  you  opposed  to  that  too  ? — No. 

238.  You  would  leave  that  ? — Yes.     I  am  not 

[A.  10  -'09.]— Resident  Magistrate's  Court  Amendment  Bill.  D 
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opposed  to  that,  because  it  would  be  silly  to  be 
opposed  to  it.     Every  man  has  a  right  to 
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239.  And  with  regard  to  the  section  where  i  lie 
jurisdiction  of  the  Magistrate  is  raised  to  £50.  do 
you  not  think  it  could  be  raised  to  £100?  —  It'  it 
were  raised  to  £100  I  should  want  to  know  what 
good  there  would  be  in  maintaining  the  superior 
Courts. 

240.  In  other  parts  of  South  Africa   the  Magi- 
strate's jurisdiction  is  higher,  is  it  not  ?  —  T  am  not 
an  expert  on  any  law  except  that  of  the  Colony  of 
the  Cape  of  Good  Hope,  and  I  do  not  pretend  to 
know  anything  about   any  law  except   our   own 
law. 

241.  Mr.  LouwJ]  We  were  told  that  this  Bill  was 
introduced   to   cheapen  litigation,   and   yesterday 
you  said   it  was  going  to   make  litigation  more 
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expensive  ;  is  that  your  idea  ?  —  Yes,  and  1  will 
show  you  why.  Take  section  32,  dealing  with 
the  evidence  of  a  person  who  is  unable  to 
attend  Court  in  person.  As  I  said  in  my  evidence 
yesterday,  I  can  only  deal  with  the  Bill  as  it 
stands  printed,  and  if  that  section  stands  as 
printed  it  is  going  to  lead  to  the  cost  of  litigation 
being  increased.  I  am  a  witness,  for  instance.  I 
live  on  the  border  of  a  district,  and  I  am  told 
that  my  evidence  is  required.  I  say  I  am  not  able 
to  attend.  Then  the  whole  machinery  has  to  be 
put  in  force  and  the  Court,  with  everything  that 
pertains  to  the  Court,  including  the  agents,  has  to 
travel  out  to  my  farm  to  take  my  evidence.  That 
will  very  materially  increase  the  cost.  That  applies 
to  sections  31,  32  and  33.  Any  man  who  says  he 
cannot  come  to  you,  even  if  he  lives  beyond  your 
district,  you  must  go  to  him.  That  will  increase  the 
cost  of  cart  hire  and  all  that  sort  of  thing.  Then 
take  section  26.  The  old  Act  stipulated  that  7s.  6d. 
and  10s.  6d.  should  be  the  charges.  Now  the  Judges 
shall  by  Rule  of  Court  or  Order  fix  and  at  their 
discretion  allow  a  tariff  of  fees. 

242.  Chairman.]  You  construe  that  as  meaning 
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an  increased  tariff  of  fees  against  the  public  ?—        Mr. 
Yes,  if  it  does  not  mean  that  it  means  nothing.  HuLinne. 

243.  You  do  not  consider  that  as  a  move  in  the 
direction  of  reducing  the  fees  ? — No.     I  know  my  N 
profession   and  the  men  who   practise  it,  and   I 
know  the  Magistrate's  Court  agent  too,  and  he  has 
evidently  thought  that  7s.  6d.  and  10s.  6d.  is  too 
little  and  he  wants  something  more.     The  old  Act 
limited   the   fee   of    counsel  to   one    guinea,    but 
section  27  of  this  Act  makes  it  £3  3s.     You  will 
see  throughout  that  I  am  justified  when  I  say  that 
the  passing  of  this  Act  is  undoubtedly  going   to 
increase  the  cost  of  litigation. 

244.  Mr.  C.  J.  Krige.]  As  a  rule  do  you  find  the 
Supreme  Court  very  strict  in  drawing  up  a  tariff 
of  fees  for  lawyers  ?-^-Yes.  very  strict ;  the  tendency 
is  to  cheapen  litigation. 

245.  Mr.  Lome.]  Are  there  any  other  points  in 
the  Bill  where  you  can  point  out  that  litigation 
will  be  made  dearer  than   it  is  at  present  besides 
those  you  have  mentioned  ? — I  think  I  am  quite 
safe  in  saying  generally  that  if  this  Bill  passes  as 
printed  the  costs  will  be  greater  than  they  were  in 
the  past. 

246.  We  were  informed  that  the  object  of   the 
Bill  was  to  cheapen  litigation  ? — There  may   be 
differences  of  opinion   on  that   point,  but  in  my 
opinion  the  costs  will  not  be  diminished. 

247.  Chairman.]  DQ  you  still  think  that,  in  spite 
of  the  fact  that  the  increased  jurisdiction  of  the 
Magistrate's  Court  is  likely  to  throw  much  litiga- 
tion into  that  Court  that  now  goes  to  the  superior 
Courts  ? — If  you   increase   the  jurisdiction,    then 
of    course   you   cheapen  the  litigation   so    far  as 
that    increased    jurisdiction    is    concerned.      For 
instance,    under   this   Bill  you  can  take  a  claim 
for    £40    into    the    Magistrate's    Court    and    get 
Magistrate's  Court  costs,  but  prior  to  the  passing 
of  this  Act — if  it  is  passed — you  had  to  take  a 
claim  for  £40  to  the  Supreme   Court,  and  there 
would  be  a  material  increase  of  the  costs  in  that 
respect.    That  is  where  the  gentleman  who  said 
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>'••        lu»  thought  it  would  diminish  the  costs  was  right. 
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because  in  such  a  case  there  would  be  a  diminution 


M  of  the  costs  owing  to  the  increased  jurisdiction  of 
'the  Magistrate's  Court.     Where  the  jurisdiction  is 
increased  you  will  have  less  to  pay  in  law  costs. 

248.  Mr.  Louw.]  Yesterday  I  think  you  said  you 
were  opposed  to  increasing  the  Magistrate's  juris- 
diction   to    £50  ;    you    thought    £40    quite   high 
enough  ?  —  Yes  ;  I  said  that  because  Mr.  Schreiner 
drew    my    attention    to    the    fact    that    the    8th 
section  was  slightly  inconsistent  with  sub-section 
2  of  section  6,   and  asked  me  whether  I   would 
not  suggest  that  section   8   be  deleted  and  that 
sub-  section  2  of  section  6  be  reduced  from  £50  to 
£40,  and  I  said  "  Yes."     I  had  not  considered  that 
point  till  Mr.  Schreiner  drew  my  attention  to  it. 

249.  In  the  Transvaal  the  Magisterial  jurisdic- 
tion  in  the   case  of  goods  sold   and  delivered  is 
£250,  illiquid  claims  £100,  and  promissory  notes 
£500  ;  are  we  not  a  bit  behind  the  times  when  we 
only  give  our  Magistrates  the  very  limited  juris- 
diction they  have  hitherto  had  and  which  they 
are  still  to  get   under  this   Bill  when   compared 
with  the  jurisdiction  given  in  the  Transvaal  ?     It 
is  a  good  many  years  back  since  jurisdiction  was 
first  given  to  Magistrates,  and  we  have  a  better 
class    of    Magistrates    nowadays  ;     and    there    is 
.always  the  right  to  appeal  to  the  Supreme  Court. 
So  will  you  object  to  our  raising  the  Magistrate's 
jurisdiction  to  the  same  as  they  have  in  the  Trans- 
vaal ?  —  Yes. 

250.  May  I  ask  why  ?  —  Because  you  might  as 
well  do  away  then  with  the  necessity  for  higher 
Courts  altogether.     There  would  be  no  necessity 
for  a  Supreme  Court  of  the  Colony  of  the  Cape  of 
Good  Hope,  with  five  Judges  at  Cape  Town,  three 
at  Graham's  Town  and  one  at  Kimberley,  if  you 
increased   the   jurisdiction   of  the   Magistrate   to 
what  it  is  in  the  Transvaal. 

251.  Mr.  H.  S.  van  Zyl.}  Do  you  not  think  before 
the  jurisdiction  is  increased  to  anything  like  that 
extent,  the  qualifications  of  our  Magistrates  should 
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be  increased  ? — Undoubtedly.     Of  course,  as  I  said       Mr. 
before,  there  are  numbers  of  Magistrates  in  our   Bu?ssiniie 
service  who  are  quite  able  to  deal  with  a  jurisdic- 
tion  as  high  as  that  suggested,  but  I  think  as  a 
rule  it  will  be  agreed  that  if  the  jurisdiction  were 
to  be  increased  to  that  extent  special  qualifications 
would  be  required. 

252.  Chairman.']  Seeing  that  Assistant  Kesident 
Magistrates  have  the  same  powers  as  Magistrates, 
would  not  the  effect  be  that  any  young  Assistant 
Magistrate    would    have    the    same    jurisdiction 
then  ? — Yes. 

253.  Mr.  C.  J.  Krige.]  What  is  the  difference  in 
principle  between   giving  jurisdiction   in   a  pro- 
missory note  of  £500  and  £250  ?— What  is  the  dif- 
ference in  principle  between  £40  and  £10,000  V_ 

254.  Mr.  Cronwright-Schreiner.~]     Harking  back 
to  the  man  who  commits  a  civil  offence,  we  will 
say  at  a  place  like  De  Aar,  would  you  be  in  favour 
of  allowing  that  man  to  be  served  with  a  summons 
there  ? — If  he  were  not  domiciled  there,  and  pro- 
vided you  could  effect  personal  service  ? 

255.  Yes  ?— Certainly. 

256.  With  regard  to  section  27,  do  I  understand 
your  argument   to,   be   that  •  you    would    confine 
the  advocate  to  the  same  fee  as  other  practitioners 
in   the   lower   Courts? — I    have    no   objection   to 
the  advocate  drawing  £3   3s.,  but  I  merely  put 
that  in  answer  to  a  member  of  the  Committee  who 
asked  me  for  instances  of  increased  charges. 

257.  Do  you  not  think  that  all  people  practising 
in  the  Court  should  be  paid  the  same  ? — No,  I  do 
not,  because  I  think  if  a  man  has  special  qualifica- 
tions he  should  have  a  special  fee. 

258.  Should  not  that  be  an  arrangement  between 
the  client  and  the  attorney  ? — No  ;  I  would  say 
that  a  man  with  special  qualifications,  who  has 
expended  time,  money,  energy,  and  what  not,  in 
acquiring    those    qualifications,   is    entitled   to   a 
special  fee. 

259.  In  view  of  the  enhanced  efficiency  of  our 
Magistrates,   surely   their  jurisdiction   in   certain 
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Mr.        manors   might   be   increased  ;  it   would   cheapen 

..,,.    1  it  igatioii  up-country  enormously  ? — 1  am  in  favour 

of  slightly   increased  jurisdiction.     Apparently  I 

'  do  not  go  far  enough  to  suit  you,  but  I  am  in  favour 

of  a  slightly  increased  jurisdiction. 

260.  Mr." H.   8.   van   ZyL]  With   regard   to    UK- 
cheapening  of  litigation  under  this  Bill,  you  say 
the  tendency  would  be  to  make  litigation  rather 
more  expensive.     Do  you  not  rather  overlook  one 
point  ?    Take  a  case  being  instituted  in  Calvinia 
for  £30  damages,  which  has  now  to  be  heard  in 
Cape  Town  before  the   Supreme   Court.     If  that 
case  could  be  heard  in  Calvinia  would  it  not  be 
cheapening  its  cost  ? — Perhaps  I  did  not  convey 
my  meaning  well.  What  I  mean  to  say  is  that  this 
I  Jill  is  calculated  to  increase  the  cost  in  the  Eesi- 
<k'ht-Magistrate's  Court ;  I  do  not  say  it  tends  to 
increase  the  cost  of  litigation  generally. 

261.  In  so  far  as  the  Bill  will  enable  cases  to  be 
heard   locally   which    now   have    to    be    brought 
to  Cape  Town  there  will  be  a  saving  ? — Yes.     I  am 
taking  the  Bill  as  it  stands  now,  and  I  say  it  is 
calculated  to  increase  the  cost  of  cases  which  are 
now  tried  under  the  Principal  Act  of  1856. 

262.  Mr.  Michau  ]     With   regard  to  section   26, 
it  is  proposed   in  the  amendments  to  strike  that 
section  out  and  to  substitute  a  new  section  ;  what 
is  your  view  in  that  respect  ? — I  prefer  the  present 
section.     I  prefer  to  leave  it  to  the  discretion  of 
the  Judges  of  the  Supreme  Court. 

263.  Chairman.}  The   clause   providing   for   the 
increase  of  Magisterial  jurisdiction  provides  that 
on  liquid  documents  which  are  sufficient  to  found 
a  claim  for  provisional  sentence  in  the  Supreme 
Court  the  Magistrate  shall  have  jurisdiction  not 
exceeding  £250  ;  and  then  in  sub- section  3  it  i& 
provided  that  wherever  there  is  a  claim  on  a  liquid 
document  up  to  £250  the  defendant  can  claim  on 
any   cause   of  action  whatever    up   to   the   same 
amount.     Is  that  not  inconsistent  with  sub-section 
2  V — Under  sub- section  3  of  section  6,  if  defendant 
is  sued  on  a  promissory  note  of  £250  he  may  set 
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up  a  contra  claim  of  an  equal  amount,  whether       Mr. 
liquid  or  illiquid,  which  practically  increases  the   BuiLinne. 
Magistrate's  illiquid  jurisdiction  to  £250,  and  is 
thus  contrary  to  the  increase  in  sub-section  2  of 
section  6. 

264.  Do  you  consider  that  increase  of  the  illiquid 
jurisdiction  in  this  way   upon   a   counter   claim, 
where  there  is  a  liquid  claim  by  the  plaintiff,  is 
a  good  and  proper  position  ? — I  do  not  think  it  is 
sound. 

265.  A  Magistrate  under  this   provision  would 
have  the  right  to  try  cases  of  damages  up  to  £250 
on  a  claim  in  re-convention  ? — Yes. 

266.  Are  you  in  favour  of  the  6th  paragraph  of 
the  Schedule,  providing  that  interest  shall  accrue 
until  payment  is  made  upon  a  judgment  debt  ? — 
Yes. 

267.  And    with    regard    to    section    7    of    the 
Schedule,  dealing  with  the  right  of  appeal,  do  you 
consider  it  is  necessary  to  extend  the  time  in  which 
notice  of  appeal  may  be  given  ? — Yes. 
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Mr.   William  George  Fairbridge,  examined. 

268.  Chairman.}     You    are    an    attorney  of  the       Mr. 
Supreme  Court  practising  in  Cape   Town,  and  a  WbridJ*i 
partner   in   the    firm    of    Fairbridsre.    Arderne   & 
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Lawton  ? — Yes. 

269.  You  are  also  a  member  of  the  Council   of 
the    Incorporated  Law  Society? — Yes,  I  am  Vice- 
President. 
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270.  Have  you  had  much  experience  yourself  of 
M  agist  rate's  Court  practice  ? — Yes,  I  may  say  I  h<>  vo 
had  a  good  deal  of  experience  of  Magistrate's  Court 

*'  practice.  I  do  not  go  into  the  Magistrate's  Court 
myself  very  often,  but  I  am  constantly  consulted, 
and  I  keep  in  touch  with  that  practice. 

271.  A  branch  of  your  business  is  devoted  to  that 
work  ? — Yes. 

272.  You  were  a  member  of  the  Committee  of 
the  Council  which  met  to  go  into  the  matter  of 
this  Bill? — The  Council  itself  considered  the  Bill. 

273.  You  were  present  at  the   meeting   of  the 
Council  ? — I  was  present  at  all  the  meetings  of  the 
Council  at  which  this  Bill  was  considered. 

274.  Mr.  Buissinne  told  us  that  in  one  import- 
ant matter  his  views   represented   those   of    the 
minoritv  of  the  Council ;  that  was  on  clause  24  ?— 
Yes. 

275.  Before  we  go   into  the  Bill  generally,  are 
you  going  to  represent  to  the  Committee  now  the 
views  of  the  majority  on  that  point  ? — Yes. 

276.  What  are  the  views  of  the  majority  ? — Mr. 
Buissinne     stated     the     view     he      holds     with 
regard  to  the  status  of  the  legal  profession.     I 
think  none  of  us  yield  to  him  in  regard  to  the  view 
he  holds  in   that  respect,  but  we  have   to  take 
matters  as  they  exist,  and  we  do  not  find  that 
partnerships  between   attorneys  and   agents    are 
illegal.     We   do  not  find  that   such   partnerships 
are  prohibited  by  law.  and  therefore  we  must  take 
it  that  a  partnership  of  that  kind  can  exist.     It  has 
been  held  by  the  Supremo  Court  here,  and  I  think 
also  there  is  a  reported  case  in  the  Transvaal  to 
the  same  effect,  that  an  attorney  should  not  share 
his  fees,  as  such,  with  an  agent,  but  we  do  not  soe 
that  we   can   raise   any  effective  opposition  to  a 
partnership   between   an   attorney   and   an  agent 
in  which  they  do  not  share  what  might  be  called 
strictly  attorney's  or  notary's  fees  or  conveyancing 
fees.     Subject  to  that  qualification  we  think  that  a 
partnership  is  not  prohibited.     Our  view  is  that 
we  do  not  favour  those  partnerships,  but  we  do  not 
see  our  way  to  object  to  what  the  law  allows. 
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277.  Of  course,  the  law  allows  other  partnerships     r  Mr. 
which  the  profession  as  a  profession  are  strongly  ^  b 
against.     Does  the  law  not  allow  a  barrister  and 
advocate  and  an  attorney  to  go  into  partnership  ? 

Is  there  any  legal  prohibition  to  that  ? — I  have 
always  understood  that  the  Court  would  set  its 
face  against  that  and  prohibit  it.  I  have  always 
understood  it  is  prohibited — 1  might  almost  say 
prohibited  by  the  constitution  of  the  Bar. 

278.  The    Bar,     of    course,     would     oppose    it 
strongly,  but  I  was  putting  the  question  of  legality, 
upon   which  you   mainly  rested  your  view  as  to 
partnerships    between    attorneys    and    agents.     I 
suppose  there  is  nothing  in  law  against  a  partner- 
ship  between  advocates    themselves  ? — I   should 
not  like  to  give  an  opinion  on  that,  but  I  can  say 
that  although  it  might  not  be  prohibited  by  law  I 
think  it  would  be  prohibited  by  the  Court. 

279.  You  think  the  Court  would  interfere ;  could 
it  interfere  ? — I  think  the  Court  could.     I  take  it 
that  the  Court  could  be  the  judge  of  what  the 
rules  are  which  guide  the  Bar. 

280.  At  all  events,  the  view  that  the  majority  of 
the   Council  takes  is  that  they  cannot   object  to 
clause  24  because  the  law  admits  of  a  partnership 
between  an   attorney  and  an   agent  ? — There   are 
two  reasons.    The  one  is  that  under  the  Magistrate's 
Court  Act  the  attorney  practising  in  a  Magistrate  s 
Court    practically     becomes    an    agent  ;    for    all 
practical  purposes  he  is  taken  to  be  an  agent  in 
the  Magistrate's  Court.     The  other  reason  is  that 
there  is  nothing  to  object  to  an  attorney  going  into 
partnership  with  some  one  who  is  not  an  attorney 
in  other  things.     He  might  go  into  a  cattle  dealing 
or  a  mining  venture  ;   he  might  be  a  partner  in 
various  things  which  are  outside  his  profession  ; 
and  I  never  heard  that  that  was  discountenanced. 

281.  A  partnership  in  a   mining  venture   or  in 
cattle  dealing  might  be  an  isolated  transaction  ;  do 
you   mean  going    into   partnership   as  a  regular 
business,  as  a  regular  speculation  ? — Yes,  I  never 
understood  that  that  could  be  prohibited. 
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w  arr  •  "S"  '  *lrlv  '*  a  (li^tinction  between  that  class  of 
bridge."  partnership  and  partnership  in  professional  busi- 
ness ? — The  business  in  a  Magistrate's  Court  or 
ui  ueral  agency  business  is  outside  legal  work 
proper — Supreme  Court  work.  There  is  110  diffi- 
culty in  separating  the  two.  You  could  separate 
the  fees  to  a  penny. 

283.  There  is  no  difficulty  in  separating  attorney's 
fees  qua  attorney's  fees  from  the  rest  of  the  fees  ?— 
None  at  all. 

284.  With    regard   to   the   Bill   generally,   your 
Council   has   considered   the   Bill ;    are  you   now 
going  to  give,  in  dealing  with  the  Bill  generally, 
the  views  of  the  majority  of  your  Council  ? — The 
particular  point  upon  which  there  was  divergence 
of  opinion  was  section  24.      Otherwise  I  take  it 
that  Mr.  Buissinne  and  I  were  sent  to  give  our 
opinions  on  matters  as  they  occur  to  us. 

285.  Are  we  to  take,  as  a  Select  Committee  of  the 
House,  that  you  and  Mr.  Buissinne  represent  the 
views  of  the  Incorporated  Law  Society  or  simply 
your  own  personal  views  ? — We  were  sent  here  to 
represent  the  views  of  the  Council,  but  we  are  not 
delegates  ;  we  are  witnesses. 

286.  Are  we  to  take  it  that  you  do  represent 
their  views  ? — I   think  I  may  say   we   represent 
their   views.     If   any   question   arises   as   to   any 
particular  clause,  I  can  perhaps  deal  with  that  a 
little  more  precisely  and  tell  you  how  far  it  was 
actually  discussed. 

287.  Mr.  Upington.]  Have  either  you  or  Mr.  Buis- 
sinne any  definite  instructions  to  lay  before  this 
Committee  particular  criticisms  other  than  those 
directed  to  clause  24  ? — Yes,  we  are  instructed  to 
appear  here  and  to  put  before  the  Committee  what 
I  may  call  the  general  sense  of  the  discussion  that 
has  taken  place  with  regard  to  this  Bill.   Mr.  Buis- 
sinne, on  account  of  illness,  was  not  present  at  any 
of  those  meetings  except  the  last.     I  was  present 
at  all,  and  I  think  I  am  in  a  position  to  give  you 
the  sense  of  the  Council. 

288.  Chairman.'}     I  take  it  you  have  not  come 
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here  with  a  number  of  cut  and  dried  resolutions  or       Mr. 
expressions  of  opinion  from  the  Council  ? — No. 

289.  But.  generally   speaking,  may  we  take  it 
that  you  represent  the  views  of  the  Council? — I 
think  substantially. 

290.  It   is  very   desirable   we   should  have  the 
views  of  the  Council  as  a  Council,  otherwise  we 
may    have    to    seek     another     way     of     getting 
them  ;  but  I  suppose,  from  what  you  say,  we  may 
fairly   take    it   that  you   and   Mr.    Buissinne   do 
represent  the  views  of  the  Council,  except  on  clause 
24.  where  you  differ  from  him  ? — Yes. 

291.  Will  you  then  take  the  Bill  in  detail  ?— On 
clause  five  there   is  an  amendment  suggested.     I 
understand  that  clause  five  in  the  list  of  amendments 
is  intended  to  obviate  the  difficulty  that  occurs— 
more  particularly  in  the  Cape  district,  where  the 
Magistracies  are  small— of  a  person  against  whom 
judgment   has   been   obtained  jumping  over  the 
boundary    and   thus    entailing   the    necessity    of 
proceedings  being  taken  de  novo.     Anything  that 
rectifies  that  will  be  useful,  the  Council  thinksT 
but  I  do  not  think  the  amendment  will  serve  the 
purpose.     The  first  part  of  it  seems  to  be  unneces- 
sary, where  it  says,  u  The  jurisdiction  of  any  Court 
of  Resident  Magistrate  out  of  which  a  summons  in 
any  suit  has  been  served  shall  not  be  ousted  by 
reason  only  of  the  defendant  having  subsequent 
to  the  service  of  such  summons  removed  beyond 
the  boundaries  of  such  Magisterial  district  and  of 
his   having   ceased   to   reside   or   carry   on   or  be 
employed  in  business  in  such  district."     I  take  it 
that  the    jurisdiction,    once    established    by    the 
service  of  summons,  continues. 

21)^.  If  you  have  once  caught  him  with  your 
summons,  surely  your  suit  is  established  ? — Yes, 
therefore  the  first  part  of  that  amendment  is 
unnecessary. 

29;}.  How  will  this  affect  civil  imprisonments  ?— 
I  do  not  see  any  procedure  provided  in  the  second 
part  of  that  amendment  as  to  how  you  would 
carry   into   effect   a   decree.      The    Council   is   in 
favour  of  the  principle. 
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Mr-  294.     Is  not  the  first  part  of  the  amendment  in 

I  ^        " 


ft.lT 

bridge,     view  of  civil  imprisonment  ?  —  It  does  not  say  so. 
i  I'M.-  ^  says  ^1C  jurisdiction  of  the  Magistrate  shall  not 
'  .'     be  ousted  in  any  case  where  summons  has  been 
served,  and  then  it  goes  on  to  say,  "  but  shall  con- 
tinue to  exist  until  the  full  end  and  determination 
of  the  suit." 

295.  If  a  man  were  summoned  in  a  district  and 
went    away,   you   could    not  proceed   upon   that 
summons  ;    the   civil    imprisonment    proceedings 
would  have  to  begin  again  ?    Do  you  mean  that 
the  words,  '•  but  shall  continue  to  exist  until  the 
full  end  and  determination  of   the  suit  "  are  in- 
tended to  enable  a  summons  for  civil  imprison- 
ment to  be  issued  against  that  man  ?  —  I  think  the 
principle  in  the  amending  clause  five  a  useful  one. 

296.  What  is  the  next  point  ?  —  The  next  is  clause 
six.     In  the  first  place,  with  regard  to  sub-  section 
(2)  the  Council  thinks  it  desirable  to  increase  the 
jurisdiction  in  such  cases.     They  do  not  insist  on 
the  sum  of  £50.     There  is  no  question  of  principle 
about  it  ;  £40  would  suit  our  view.     With  regard 
to  the  rest  of  the  clause,  1  think  that  sub-section  (1) 
is  unnecessary.      I  think  the  present  jurisdiction 
is   sufficient.      I   think   particularly    in    the   case 
of  a  foreign  judgment,  it  is  not  a  matter  which 
.should  be  left  to  a  Magistrate's   Court  to  act  011 
such  a  judgment.     The  capacity  of  the  person  who 
certified  I  do  not  think  should  be  left  to  a  Magis- 
trate ;  and  moreover  a  foreign  judgment  in  most 
cases  would  be  for  a  considerable,  amount. 

297.  Do  I  take  your  answer  to  mean  that  you 
think  that  sub-section  (1)  is  unnecessary,  not  in  the 
sense  that  you  do  not  think  it  desirable  so  far  as  in- 
creasing the  Magistrate's  jurisdiction  is  concerned, 
but  that  you  think  it  undesirable  in  so  far  as  it 
gives  the  Magistrate  jurisdiction  to  the  extent  of 
£250  in  a  matter  of  foreign  judgment  ?  —  I  think  it 
unnecessary  to  give  Magistrates  jurisdiction  in  the 
matter  of  foreign  judgments  at  all.     With  regard 
to   sub-section  (3)  of  section  six,  I  think  the  pro- 
viso to  existing  section  five  of  Act  43  of  1885  meets 
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the  case    sufficiently  with  regard   to   claims   and 
counter-claims. 

298.  You  think  sub-section  (3)  also  unnecessary  ? 
—Perhaps  I   am   not  very  clear  as  to  the   exact 

meaning  of  sub- section  (3). 

299.  As  this  clause  stands,  the  jurisdiction  of  the 
Magistrate  on  liquid  documents  being  increased 
to  £250,  the  defendant,  in  any  case  in  which  he 
had  a  claim  brought  against  him,  say  of  £250,  on  a 
liquid   document,   would  be   able   to   bring  in    a 
counter-claim  of  damages  based  on  any  sort  of  suit 
for  £250  ? — I  think  that  would  not  be  desirable. 

300.  It  is  quite  clear  ;  if  there  were  a  liquid  claim 
for  £250,  the  defendant  would  be  able  to  counter- 
claim in  damages  on  any  suit  for  £250.     Do  you 
think  that  it  is  desirable  ? — No  ;  I  think  it  is  giving 
jurisdiction  to  the  Magistrate's  Court  which  that 
Court   is   not   qualified  to    deal    with.     Take   an 
obvious   case.     The   procedure   in   a    Magistrate's 
Court  is  very  simple.     There  is  no  power  of  getting 
disclosure  of  documents,  and  in  a  great  many  cases 
I  think  the  Magistrate's  Court  would  not  be  able 
to  do  justice  in  cases  of  that  nature.     That  is  the 
principle  which  is  already  underlying  the  restric- 
tion of  jurisdiction. 

301.  Is  there  any  reason  why  he  should  have 
greater    jurisdiction    in    re-convention    than    in 
convention  ? — No. 

302.  You  see  no  good  reason  why,  because  the 
liquid  jurisdiction  is  increased,  the  illiquid  juris- 
diction should  also  be  increased  by  a  side  wind  in 
such  cases  ? — No. 

303.  You  think  that  is  bad  ?— Yes  ;  I  think  the 
proviso  to  section  five  of  Act  43  of  1885  meets  the 
case. 

304.  Mr.  C.  J.  KrigeJ]  You  say  that   there  is  no 
reason  for  this  alteration.     Assume  that  "  A  "  has 
a  claim  against   "  B "  for   £250  on   a  promissory 
note,  and  "  B  "  has  a  claim  for  £200  for  goods  sold 
and  delivered  against  "  A."    Would  it  not  be  hard 
for   •'  B "   not  to  have  the  right   to   establish   his 
claim   against  "  A  "   in  the    Magistrate's   Court  ? 
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**•  .     What  is  the  difference  between  suing  on  a  liquid 
*'  claim  for  goods  sold  and  delivered  and  bringing 


NOT  4  1909  UP  an  illiquid  claim  in  reconvention  equivalent  to 
"the  amount  of  the  liquid  claim  sued  on?  —  The 
principle  seems  to  be  laid  down  that  there  is  a 
difference.  I  do  not  say  that  in  the  Magistrate's 
Court  there  is  so  much  difference  between  liquid 
and  illiquid  claims,  because  there  you  do  not  sue 
for  provisional  sentence  ;  but  in  the  Supreme 
Court  there  would  be  considerable  difference  in 
procedure,  whether  you  sued  on  a  promissory 
note  or  on  an  illiquid  claim.  As  a  rule  the  action 
on  a  liquid  document  is  settled  by  the  production 
of  the  document.  That  is  so  in  the  majority  of 
cases.  And  I  suppose  it  was  thought  reasonable, 
where  the  signature  was  objected  to.  or  anything 
of  that  kind,  to  leave  it  to  the  Magistrate.  I 
think  that  is  the  principle.  On  the  other  hand, 
illiquid  claims  are  of  a  peculiar  nature,  and  the 
same  principles  do  not  apply  by  any  means  to 
such  actions. 

305.  If  this  sub-section  (3)  were  omitted,  it  would 
have  the  effect  of  barring  the  defendant    from. 
bringing  in  his  counter-claim  in  the  Magistrate's 
Court  ?  —  It  is  not  very  often  that  when  a  plaintiff 
has  a  claim  against  a  defendant  the  defendant  has 
opportunely    a    claim    against    the    plaintiff.     It 
happens  sometimes,  but  not  very  often. 

306.  Mr.  D.  M.  Brown.']  Do  you  not  think  that  for 
rents  the  jurisdiction  of  the  Magistrate  ought  to 
be  extended  to  £100  at  least  ?  —  Is  there  not  power 
already  if  there  is  a  lease  ? 

307.  I  mean   where  there   is  no   lease,  which   is 
very  often  the  case  ?  —  I  think  the  law  should  be 
left  as  it   is  in   that   respect.     People   should   put 
their   contracts  in  writing.     If  people  neglect  to 
take  that  precaution  they  must  put  up  with  any 
inconvenience  that  arises. 

308.  Would   you   not   raise   the  jurisdiction   in 
regard  to  rents  to  £100  equally  with  goods  sold 
and   delivered  ?  —  I  do  not  think  the  Council   has 
considered  that. 
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309.  What  is  your  own  personal  opinion  ? — I  do       ^r 
not  know  that  I  have  any  strong  feeling  one  way     bridge** 
or  the  other.     When  it  was  a  clear  case  I  think  it        —  1909 
would  be  reasonable.     The  mere  right  of   recovery  ! 
might  be  entrusted  to  the  Magistrate's  Court. 

310.  Chairman,}  What  is  the  next  point  ? — Clause 
seven.     I  agree  with  the  principle  of  that  clause. 
There  would  very  often  be  cases  of  account  which 
the   Magistrate  could  not   deal  with  conveniently, 
and   there   might  be  cases   in  which  it  might  be 
necessary  to  get   a  report  on   some  matter  relating 
to   machinery,  or   something  of    that  kind.     But 
probably  if  the  provision  were  limited  to  accounts 
it  would  meet  all  the  requirements  of  the  public. 
Even   if  the   power  were   given  to  refer  matters 
requiring    scientific,    technical    or    local    investi- 
gation  to   a   referee,  it   would   be   more  desirable 
that  the  man  who  made  such  investigation  should 
come  to  Court  and  be  examined  as  a  witness.     I 
do  not   think  the   Magistrate  should  just  take  his 
report. 

311.  Mr.  Michau.~\  You  agree  on  that  point  with 
Mr.   Buissinne  ? — Yes  ;    and    matters   of   account 
would  be  the  only  cases  in  which  the  clause  would 
become  operative,  I  think. 

312.  Chairman.]  Do   not   Magistrates   now,  as  a 
matter  of  fact,  exercise  the  jurisdiction  of  referring 
matters  of  account  to  referees  ?     I  have  spoken  to 
the  Magistrate  of  Cape  Town  on  the  subject,  and 
he  says  that  he  constantly  refers  matters  of  account 
— things  involving  figures  and  so  forth — to  account- 
ants ? — Probably  by  consent. 

313.  Mr.  D.  M.  Brown.]     I  had  a  case   where 
there  was  a  dispute  about  damage  to  crops,  which 
was  a  very  fair  case  to  submit  to  assessment,  and 
that  was  done  by  consent.     Why  should  you  limit 
such  reference  to  accounts  ?     The  case  to  which  I 
have  referred  was  one  where  damage  was  done  to 
crops  by  cattle,  and  the  Magistrate  by  consent  re- 
mitted it  to  two  farmers  for  assessment.     There  is 
no  provision  unless  there  is  a  clause  of  this  kind 
in  the  Act  for  a  thing  of  that  kind  without  con- 
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w  (r 
bride*      MS  assessors  could  have  been  called  as  witnesses. 

NOT  4  i«»ot»  *^4.  To  have  called  witnesses  would  have  meant 
very  heavy  costs,  and  by  referring  the  case  to 
nominees  agreed  to  by  both  parties  all  those  costs 
were  saved.  Each  party  nominated  one  assessor, 
and  the  Magistrate  a  third  ?  —  Before  I  came  here 
I  discussed  the  matter  with  Mr.  Buissinne  and 
mentioned  the  very  point  you  have  raised  as  an 
instance  where  it  might  be  desirable  for  the  Mag- 
istrate to  have  this  power.  I  see  no  objection  to 
it  myself.  I  only  say  that  in  my  opinion  it  would 
be  almost  entirely  questions  of  account  that  would 
have  to  be  dealt  with  in  that  way.  If  it  is  thought 
that  there  would  be  other  cases,  such  as  the  kind 
you  have  mentioned,  I  see  no  objection  to  the 
clause  standing  as  it  is. 

315.  Chairman.^     The  clause  as  it  is  provides  for 
that  procedure  being  adopted  in  a  case  requiring 
"local  investigation,"   and  the    section  provides 
that  the  Magistrate  may  refer  "the  whole  cause"? 

—I  understood  the  words  "  the  whole  clause  or  " 
were  to  be  struck  out. 

316.  Your  opinion  is  based  on  the  hypothesis  of 
that   amendment   being   adopted?  —  Yes.    I  think 
in  the  case  of  accounts  there  should  be  that  power, 
and  I  do  not  see  any   objection  to   power  being 
given  in  those  other  cases,  but  I  doubt  if  there  is 
much  necessity  for  it.     If  it  is  considered  there  is 
necessity  for  it,  I  see  no  objection  to  it. 

317.  Mr.    Upington.]    Have    you    considered    it 
from   this  point   of   view,  that    our  over-  worked 
Magistrates  would  be  only  too  ready  to  refer  these 
matters  to  outside  people,  and  the  effect  of  this 
clause  would  certainly  not  be  to  cheapen  litigation. 
This  clause  will  give  a  Magistrate  power  to  refer 
any   revelant   question   involving  any  trouble  to 
himself  to  investigate  to  a  third  party  ?  —  So  far  as 
expense  is  concerned,  I  daresay  that  what  is  cut 
off  the  top  of  the  blanket  will  be  sewn  on  at  the 
bottom. 

318.  In  any  case  there  is  the  objection  that  I 


ON  RESIDENT  MAGISTRATE'S  COURT  AMENDMENT  BILL.  49 

suggest  to  you  that  you  may  haye  matters  con-  Mr. 
tinually  referred  to  which  are  likely  to  give  the  Wb 
Magistrate  trouble  ? — In  questions  of  account  no 
doubt  such  matters  will  come  up  often  and  there 
will  be  that  tendency  on  the  part  of  the  Magis- 
trates. Most  people  shirk  dealing  with  figures  if 
they  are  not  obliged  to  deal  with  them.  I  do  not 
think  there  wrill  be  many  other  cases  wKich  will 
arise,  and  I  do  not  see  any  objection  to  the  prin- 
ciple of  such  isolated  cases  being  dealt  with  in 
that  way. 

319.  From   your   experience   of  practice   in   the 
Supreme  Court,  do  you  find  that  the   Court  has 
eyer   referred  questions  of  account  to  an  official 
referee    without    first  ascertaining  the   yiews   of 
both  parties  ? — There  have  been  various  references, 
but  I  cannot  say  if  that  course  was  adopted  by 
consent  or  not.     There  was  a  very  big  reference  in 
the  case  of  Colley  vs.  the  Kalk  15ay  Municipality, 
in  which  there   was  a   question   of  account,   and 
also,   if   I   recollect   aright,   questions  relating  to 
engineering  were  referred,  but  whether  by  consent 
or  not  I  do  not  remember. 

320.  Mr.  Wessels.'}  Do  you  not  think  the  referee 
should  submit  himself  to  cross-examination  ?     Do 
you  not  think,  if  his  report  is  adverse  to  one  or 
other  party,  that  that  party  should  have  the  right 
of  cross-examining  him  ? — I  think  that  would  be 
reasonable.      It   says  that    such    report  may  be 
rejected  or  adopted  wholly  or  partially  by  such 
Court  with  or  without  amendment.     I  do  not  see 
how  the  Court  can  deal  effectively  with  the  matter 
unless  the  referee  is  before  it. 

321.  The  Magistrate  would  be  largely  guided  bjr 
the   report ;    should   not   the  party,  therefore,   to 
whom  the  report  is  adverse  be  entitled  to  submit 
the   referee  to  cross-examination  ? — I  think  that 
right  would  almost  follow.     The  referee  has  to 
come  up  with  his  report.     He  has  got  to  report 
what  facts  have  been  established  by  his  investiga- 
tions.    The  word  "  established  "  there  would  also 
probably  have  to  be  modified,  as  the  words  "  tried 

[A.  10— '09.]— Resident  Magistrate's  Court  Amendment  Bill.  E 
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Mr.        and  '    arc  proposed  to  be  struck  out.      The  section 
goes  on  to  say  that  the  referee  shall  also  report,  if 


required  of  him,  the  decision  or  decisions  at  which 
9'he  has  arrived  upon  such  facts.  An  important 
objection  may  be  taken  to  the  report  and  the 
Court  must  have  something  to  go  on  ;  and  I  take 
it  that  in  justice  to  suitors  there  should  be  some 
right  of  examination  of  the  referee.  I  do  not  see 

~ 

that  there  would  be.  any  additional  expense, 
because  the  referee  would  have  to  be  present  at 
Court,  in  order  to  answer  any  questions  asked  him 
by  the  Magistrate. 

322.  Chairman.'}   Do  you  know  of  any  case,  in 
which  the  Supreme  Court  has  referred  a  matter  of 
account  or  a  matter  requiring  technical  knowledge 
to  a  referee,  where  the  Court  has  not  accepted  the 
referee's  report?  —  There  was  the  case  of  the  Imperial 
Cold   Storage   Company  against  the  Distributing 
Syndicate,  in  which  Mr.  Rennessy  wras  the  referee. 
Mr.  Hennessy  made  his  reports  on  various  points, 
and  his  report  was  challenged  and  he  came  before 
the  Court.     The  Court  did  not  allow-  the  objection, 
but  it  heard  the  application. 

323.  When  the  report  comes  up  it  can  be  dealt 
with  in  argument,  of  course,  but  have  you  ever- 
known  of  a  case  where  a  matter  has  been  referred 
to  a  scientific  man  or  to  a  figure   man   and  the 
referee  has  afterwards  been  put  into  the  witness 
box  to  be  fired  at  by  the  opposing  parties  ?  —  If  it 
is  intended  to  refer  the  matter  practically  to  the 
final  settlement  of  the  referee  1  should  not  be  in 
favour  of  the  clause. 

324.  Mr.  MichauJ]  If  you  look  at  the  Schedule 
you  wrill  see  from  the  terms  of  the  appointment  of 
the  official  referee  that  he  has  to  report  in  writing  ; 
he  does  not  have  to  go  to  Court  at  all  '?  —  That  will 
have  to  be  modified.      The  case  is  not  going  to  be 
delegated  for  "  trial,  investigation  and  report."     I 
would  sum  up   my  views  by  saying  that  if  the 
matter  is  to  be  referred  absolutely  and  finally  to 
the  referee  without  there  being  any  power  of  par- 
ties to  cross-examine  him  as  to  the  reasons  for  his 
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decision,  I  am  doubtful  whether  such  powers  as       Mr. 
are  proposed  under  clause  seven  should  be  given.  Wb 
I  think  it  would  be  hardly  reasonable. 

325.  Chairman.']     You  mentioned  the  case  of  the  Nov<  4>  l 
Cold  Storage   Company  against  the   Distributing- 
Syndicate.     There  the  report  of  the  referee  was 
challenged  and  brought  up  on  account  of  the  basis 

he  had  taken  for  his  calculations,  on  account  of 
the  construction  he  put  on  the  agreement? — Yes, 
and  in  consequence  of  the  way  he  worked  his 
figures  on  that  agreement. 

326.  The  legal  question  as  to  how   he  construed 
the  agreement  was  the  main  thing?— Yes. 

327.  Do  you   not   construe  this  clause   to  mean 
that  a  Magistrate,  on   a  question  of  how  much  a 
certain  account  should  be.  would  say,  "  There  is    • 
Mr.  A.,  who  is  a  good  figure  man  ;  I  will  let  him 
find  out/'  and  when  Mr.  A.  reported,  that  would 
be  final,  except  that  the  Magistrate,  on  looking 
through  the  report,  might  send  it  back  to  A.  for 
re-consideration  ?  Are  you  in  favour  of  the  referee 
having  to  come  to  Court  and  be  fired  at  in  the 
witness  box  ? — The  matter  can  be  brought  before 
the  Supreme  Court  on  affidavit  and  motion,  if  it  is 
asserted  that  the  referee  worked  on  a  certain  basis, 
taking  into  account  certain  considerations  and  dis- 
regarding  others.       The    Magistrate's   Court    has 
nothing  of  that  power,  except  by  asking  the  referee 
himself.     You  could  not  have  any  equivalent  in 
the  Magistrate's  Court  to  a  motion  in  the  Supreme 
Court.    The  procedure  is  so  limited  in  that  icspect 
that  the  only  remedy  a  party  would  have  would 
be  by  asking  :  u  Did  you  take  so-and-so  into  con- 
sideration ?  " 

328.  Do  I  understand  you   to   say  that   if  this 
provision  for  a  reference  means  that  the  referee  is 
not  to  be  liable  to  examination  and  cross-examina- 
tion by  the  representatives  of  the  parties  in  Court 
you  are  not  favourable  to  the  clause  ? — I  think  it 
would  be  dangerous  to  give   that  power.     On  the 
question  of  expense  I  do  not  think  it  makes  any 
difference. 
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Mr.  329.  Not  even  to  matters  of  account  ? — No,  not 

Wbridg"r"  even  as  to  accounts. 

;>;»().  Mr.    l*/)in</ton.']    Is  this   the   view    of    the 
9  Council   or  your   own   personal  view  ? — The  last 
point  I  have  been  dealing  with,  was  not  considered 
by  the  Council. 

331.  So  it  is  your  own  personal  opinion  ? — Yes. 

332.  Chairman,}  What  is  the  next  point? — Sec- 
tion eight,  I  think,  should  be  omitted. 

333.  Why  ? — The  reason  is  this.    At  the  present 
time  a  man  brings  an  action  for  libel,  for  instance, 
He  considers   he   has  been  grossly   libelled,   and 
brings  an  action  for  £1,000.      In   such   a   case  the 
Court  very  often  thinks  that  the  justice  of  the  case 
will  be  met  by  giving  him   £50,  or  perhaps  £40. 
If  section  34  of  the  Principal  Act  is  amended  as 
suggested  here,  in  such   a   case   judgment   would 
only  carry  Magistrate's  Court  costs,  and  1  do  not 
think  that  is  what  was  intended.      I  do  not  think 
that  would  be   reasonable.      There   are    a   large 
number  of  cases  for  damages  in  which  the  Court 
gives  something  over  £20  because  they  think  the 
action  was  properly  brought  in  the  Supreme  Court. 
You  have  often  heard  the  Court  give  judgment 
for  £25  when  £20  would  probably  have  met  the 
justice  of  the  case,  but  the  Court  says  the  action 
was  properly  brought  in  the  Supreme  Court. 

334.  Mr.  Upington.']     But,  in  regard  to  that,  the 
Court  has  given  only  £10  damages  in  a  libel  suit 
and   Supreme   Court  costs  ? — Was    that  not  in  a 
case  where  the  parties  were  in  different  divisions  ? 
I  think  I  should  leave  section  34  of  the  Principal 
Act  as  it  is.     I  think  if  a  man  brings  an  action  in 
the   Supreme   Court    and    gets   £50   damages   lie 
should  be  entitled  to  Supreme  Court  costs,  which 
he  will  not  get  without  a  special   order  if  section 
eight  of  the  present  Bill  passes. 

335.  Mr.  D.  M.  Brown. \     I  can  remember  a   case 
where  £20  damages  was  given   and   costs,   where 
the  parties  did  not  live  in  different  divisions  ?— 
But  where  a  man  gets  damages  for  £50  in  the 
Supreme  Court  he  gets  costs.     He  does  not  have. 
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to  ask  the  Court  for  costs  under  section  34.  which       Mr. 
lie  would  have  to  ask  for  if  this  clause  eight  were  Wbrtige.ir 
passed. 

336.  Chairman.]      What  is  the   next  point  ?- 
The  next  is  clause  nine.  I  think  to  give  an  effective 
remedy  it  should  go  a  little  further.     It  does  not 
say  what  will  be  the  effect  of  getting  the  warrant 
endorsed  in  another  district.     I  am  not  clear  what 
will  happen  in  that  case. 

337.  Mr.  Up-ingtoH:]     The  effect  of  the  endorse- 
ment will  be  that  the  writ  or  warrant  will  have 
effect  in  another  district.     It  is  to  have  "  the  like 
force  and  effect  in  every  respect  as  if  it  had  been 
issued  originally  out  of  the  Court  of  -the  Eesident 
Magistrate    last    endorsing     same  '? " — Then    the 
words  might   be   added,  "and   execution   thereof 
shall  be  carried  out  by  the  Magistrate  of  such  last- 
named   Court  of  Eesident  Magistrate,"  or   words 
to  that  effect. 

338.  Does  not  that  follow ? — I  merely  make  the 
suggestion.      It    may  be    sufficiently  clear  as  it 
stands. 

339.  Mr.  Michau."]    Do  you  think  it  is  clear  from 
this  clause  that  it  would  apply  to  a  decree  of  civil 
imprisonment  ? — No  ;    I   think   it   is  intended   to 
apply  to  a  writ  of  execution  against  property  only. 

340.  Mr.  H.  8.  van  ZyL]    Does  not  the  amended 
clause  five  provide  for  that  ? — No,  I  do  not  think  it 
does.      I   do  not  see  the  effective    remedy   that 
amended  clause  five  gives.     I  may  be  wrong,  but  I 
cannot  see  it.     I  know  it  is  intended  to  apply  to 
that,  but   1  do  not  think   it   succeeds.      I   think 
clause  9  is  intended  to  apply  entirely  to  the  execu- 
tion of  a  warrant  against  property. 

341.  Chairman.]    Do  you  consider  it  desirable  to  . 
extend  the  principle  of  this  clause  nine  to  decrees  of 
-civil  imprisonment  ? — I  do. 

342.  Mr.  Upington.]     What  is  the  existing  diffi- 
culty ?     What  is  the  particular  inconvenience  that 
this  clause,  in  your  opinion,  aims  at  remedying?— 
I  think  if  a  man  leaves  one  district  in  which  he 
has  been  residing  and  where  a  judgment  has  been 
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Mr.       obtained  against  him  and  goes  into  another  dis- 
\rid£?"r   trict,  you  would  have  to  go  to  the  Supreme  Court 
to  get  a  writ  of  civil  imprisonment  against  him. 

.°» 13.  Do  you  think  it  is  desirable  that  that  should 
be  altered  and  that  there  should  be  the  power  of 
enforcing  the  decree  in  the  district  in  which  the 
man  happens  to  be  at  the  time  ? — Yes. 

344.  Do  you  not  think  that  that  would  entail 
considerable  hardship  in  some  cases  ?    A  man  may 
sometimes   boita  fide  leave  a  district.      He  may 
reside  10,  12  or  15  hours'  distance  away  and  can  be 
hauled  up  to  the  Court  of  the  other  Magistrate  ? — 
I     understand     the    principle    to    be    that     the 
proceedings  would  be  taken  in  the  new  Magistrate's 
district  to  which  he  has  moved.     I  think  it  would 
not  be  right  to  allow  him  to  1be  sued  in  his  new 
district   from   the   Court  of  the  original  district. 
That,  I  think,  was  the  original  intention  of  the 
Bill,  and  that  I  do  not  agree  with.     I   think  he 
might  be  properly  sued  in  his  new  district. 

345.  Chairman.']  Where  is  the  provision  which 
makes  it  clear  that  the  proceedings  on  a  decree  are 
to  be  carried  on  and  instituted  in  the  new  district 
where  he  resides  ? — I  do  not  think  it  is  provided 
for  yet.     I  think  it  should  be. 

346.  There  is  no  provision  for  that  here  ? — No. 

347.  You  think  there  should  be  such  provision  ? 
—Yes. 

348.  Mr.  Upington.~\  What  is  the  present  practice 
in   the   Magistrate's    Court   upon   a   decree  being 
granted  by  the  Court?     Is  it  a  writ  or  warrant 
issued  to  the  Messenger  of  the  Court  to  attach  the 
person  ? — Yes. 

349.  What   is   the   document   called — a   writ   of 
imprisonment '? — I  think  it  is  called  a  warrant. 

350.  Under  clause  nine  it  will  be  possible  for  the 
creditor  to  obtain  by  default  in  the  original  district 
a    decree    of    civil    imprisonment  as  against  his 
debtor,  and  in  pursuance  of  that  for  a  warrant  of 
civil  imprisonment   to   be  issued  in  the  original 
Court  and  executed  without  more  ado  at  the  other 
end  of  the  country  ? — Section  nine  says. "  Whenever 
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any  writ  or  warrant  in  execution  of  a  judgment       Mr 
or  decree  of  a  Court  of  Eesident  Magistrate  shall     bridge.11 
have  been  issued  out  of  such  Court  and  it  shall        — 1909 
appear  that  the  part}r  against  whose  property  or 
person  such  writ  or  warrant  is  directed  has  no  or 
insufficient  movable  property  within  the  district 
of  such  Court  wherewith  to  satisfy  the  exigency 
of  such   writ     .     .     . "     Therefore   it  seems  to  be 
a  writ  intended   to   apply  to   the  amount  of  the 
judgment,  "  to  satisfy  the  exigency." 

351.  Does  not  the  warrant  of  civil  imprisonment 
state  the  amount  of  the  debt  and  costs,  so  as  to 
give  the  man  an  opportunity  of  paying  it  before 
the   Messenger  attaches  him  ? — In  the  first  place 
you  get  your  attachment ;  then  you  get  your  writ 
of  execution  and  a  return  of  nulla  bona  ;  and  then 
your  warrant  of  civil  imprisonment. 

352.  Chairman.]     There  is  an  alternative  in  the 
section  ;  you  need  not  have  this  matter  about  the 
insufficiency  of  movable  property  to  satisfy  it.     It 
goes   on  to   say,  "  or  if  it  shall   appear  that  the 
said   party  does  not   reside   or  cannot   be   found 
within  such  district,  then  and  in  either  case  such 
\vrit  or  warrant,  when  endorsed  by  the  Eesident 
Magistrate  of  any  other  district    ."    .     .    shall  have 
the  like  force  and  effect  in  every  respect  as  if  it 
had  been  issued  originally  out  of  the  Court  of  the 
Eesident  Magistrate  last  endorsing  same."     You 
can   get  it  endorsed  and   go   and  operate   in   the 
other  district  ;  is  that  not  so  ? — Yes. 

353.  Is  that  fair  ? — I  do  not  think  so.     I  think 
the  defendant  should  have  an  opportunity  in  the 
Magistrate's  Court  of  the  new  district  of  saying 
anything    he    might   wish  to   allege   against   the 
granting  of  the  decree. 

354.  In  the  new  district  where  he  resides? — Yes. 

355.  Mr.  H.  S.  van  Zyl.}     You  say  that  where 
proceedings  are  being  taken  against  a  man  in  a 
case  like  that,  those  proceedings  should  be  taken 
in  a  new  district  ? — Yes.     I  think  the  Magistrate 
of  the  new  district  is  the  man  best  qualified  to  say 
if  the  writ  should  be  issued  or  not. 
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Mr.  35(5.  There  would  bo  loss  hardship  then?  —  Yes. 

"""       357.     Mr.  D.  M.  Broini.]     You  want  him  to  « 


No  q  notice  to  appear  before  the  Magistrate  of  the  new 

district  to  show  cause  why  the  writ  should  not  be 
executed  ?  —  Yes. 

:>.")8.  Mr.  Upington.]  Do  you  know  from  your 
experience  of  Magistrate's  Court  practice  whether 
there  is  any  rule  of  the  Magistrate's  Court  that  a 
person  who  is  to  be  sued  for  civil  imprisonment 
must  be  personally  served  ?  —  I  should  not  like  to 
say  without  reference  to  the  rules,  and  I  could  not 
tell  what  the  practice  is  myself. 

359.  Chairman.]     What  is  the  next  point?  —  The 
next  is   clause   ten.       I    heard     Mr.    Buissinne's 
evidence  on  that  point  and  I  agree  writh  him. 

360.  Mr.  Upington.]     What  is  your  objection  to 
the  attachment  of  cash  ;  what  do  you  base  that 
objection  on  ?  —  It  seems  to  me  to  be  regarded  as  an 
exceptional  matter  even  in  the  Supreme  Court. 

361.  On  what  is  it  founded  ?  —  That  I  have  often 
wondered. 

362.  Chairman.]     May   not  the   explanation  be 
that  cash  on  a  man's  person  may  be  regarded  as 
something  to  enable  him  to  live  for  the  time  be- 
ing, for  a  few  days  at  any  rate.     His  furniture  and 
baggage  you  take,  but  to  take  the  last  farthing  out 
of  his  pocket  would   be  a  hardship  ?  —  I  think  it 
is  simply  a  literal  construction  of  the  words  bo  n  a 
et  catalla.  a  rigid  hidebound  construction  probably 
applied  by  the  sheriff  in  the  old  days  when  the 
law  was   strictly   carried   out,  and  from  that  it 
probably  became  customary  not  to  attach  money. 

363.  You  do  not  think  there  is  any  reason  for 
it  ?  —  Unless  it  might  be  supposed  that  if  the  sheriff 
took  forcible  possession  of  money  it  might  lead  to 
civil  disturbance.     That  has  occurred  to  me. 

364.  There  is  no  idea  of  "  coin  of  the   realm  "  in 
it  ;  no  ancient  explanation  ?  —  No.     I  do  not  think 
it  would  very  often  happen  that  the  sheriff  would 
have  knowledge  that  the  person  had  money  in  his 
actual   possession.     It  would  probably   be  in  the 
bank  or  in  the  hands  of  some  one  else. 
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365.  Would   the  same  thing  apply  to   scrip  ?—        Mr. 
Yes  ;  I  doubt  if  that  could  or  should  be  convert-  Wb 
iently  sold  in  execution. 

366.  From  your  point  of  view  you  do  not  see lsov'  4)  l 
any  reason  why  cash  should  be  excluded  from  the 
category   of  bona  et  catalla  ? — No,  except  perhaps 

cash  in  the  personal  possession  of  the  defendant. 

367.  But  you  do  not  think  that  cash  which  is  in 
the  bank  or  scrip  representing  shares  should  be 
subject  to  inclusion  amongst  movables  ?  —No. 

368.  Mr.    D.   M.    Brown.']     Are  you  aware  that 
that  inclusion  exists  in  the  Transvaal  ? — No  ;  I  am 
not  aware   what  the   law  on  the   matter  in  the 
Transvaal  is. 

369.  Chairman.}     What  is  the  next  point  ? — The 
next  is  section  eleven.   I  have  an  objection  to  that, 
namely   that   it   shifts   the    burden  of  proof.     It 
requires  the  person  who  alleges  that  his  property 
is   being  attached  to   take  action   on    very  short 
terms,  and  if  he  fails  to  do  so  he  loses  his  right. 
I  think  the  existing  law  deals  with  the  matter. 
The  existing  law    prescribes    the  form  of  action 
that  shall  be  taken  to  institute  an  action  to  settle 
the  dispute. 

370.  The  onus  of  settling  the  dispute  now  is  on 
the  Court,  and  this  places  the  onus  of  proof  on  the 
person  who  claims  the  property? — Yes.     I  think  it 
should    be   on  the  plaintiff   rather  than    on   the 
claimant. 

371.  Mr.  Upington."}     Is  not  the  existing  practice 
of  the  Court  that  if  property  is  attached  which  is 
found  in  the  possession  of  the  judgment  debtor, 
then  the  onus  lies  upon  the  person  claiming,  but 
if  it  is  found  outside  the  possession  of  the  judg- 
ment debtor,  then  the  onus  lies  on  the  plaintiff  ?— 
Yes. 

372.  This,  you  say,  shifts  the  onus  of  proof  ?— 
Perhaps  I   should   have   said  shifts   the   onus  of 
taking  action,  which  might  involve  the  onus  of 
proof. 

373.  It  does  shift  the  onus  of  proof  as  well,  does 
it  not  ? — Very  likely.     I  object  more  particularly 
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Mr.       that  it  shifts  the  onus  of  taking  action  ;  the  other 
W  briii£e.ir"  i*  n^t  so  material. 

374.  AVhoro  property  is  attached  by  the  Messen- 
9'ger  which  is  in  the  hands  of  a  third  p;irty.  you 

consider  that  the  onus  of  proof  should  not  be  upon 
such  third  party  but  upon  the  plaintiff? — Yes; 
I  go  further  and  say  that  the  onus  of  taking  action 
should  not  be  upon  the  person  claiming. 

375.  Chairman.']     You   think  the   present   rule 
and  practice  is  sufficient? — Yes. 

37().  Mr.  D.  3f.  Brown.]  You  do  not  mean  to- 
say  that  the  present  law  is  that  the  plaintiff  in  the 
original  action  has  to  prove  the  ownership  of  the 
property  ? — I  do  not  know  on  whom  the  onus  of 
proof  is  laid  on  the  case  coming  into  Court.  I  am 
referring  to  the  procedure  in  this  section,  which 
throws  the  burden  of  taking  action  on  the  person 
who  claims  ;  and  I  think  that  is  wrong. 

377.  "Would  you  prefer  the  present  system  that 
the  Messenger  of  the  Court  should  issue  process 
to  both  parties  to  show  cause  ? — Yes. 

378.  Mr.  H.  S.  van  Zyl.~\  Whenever  the  property 
of  a  third  pary  is  attached  for  a  judgment  debt,  it 
is  usual  for  the  debtor  to  be  in  possession  of  that 
property  ? — Not  in  a  large  number  of  cases. 

379.  Surely  it  is  only  right  that  the  third  party 
should  prove  that  it  belongs  to  him  ? — I  am  not 
talking  so  much  of  the   onus  of  proof  when  the 
matter  comes  into  Court.     I  am  talking  rather  of 
the  procedure  adopted  here.     But  I  do  not  admit 
on  general  principle  that  because  property  is  in 
the  possession. of  a  man  that  is  legal  proof  that  it 
belongs  to  him. 

380.  Chairman.]  Surely  if  property  is  found  in 
the  possession  of  the  judgment  debtor  the  judg- 
ment  creditor   is   fairly  entitled   to   say   that  he 
regards  that  property  as  being  attachable  property 
unless  some  one  proves    the    contrary  ? — Yes  ;   I 
am  not  questioning  the  Act.  but  am  referring  to 
the  obligation  of  instituting  the  action.     The  onus 
of  proof  I  am   not  much  concerned  with.     Each 
case  will  stand  on  its  own  merits.     Take  a  hypo- 
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thetical  case.     Supposing  a  man  has  a  bait  stable  ;        Mr. 
that  raises  the  presumption  that  the  horses  in  his  ^b 
possession  do  not  belong  to  him.     Then  the  case 

.c  i  i  •       T~  11  xi  .c        Nov.  4,  1909. 

of  a  man  who  takes  111  horses  and  keeps  them  for 
other  people  raises  the  presumption  that  the 
horses  belong  to  some  one  else.  Again,  in  a  motor 
garage  there  is  the  strong  presumption  that  the 
cars  in  there  belong  to  some  one  else  than  the 
owner  of  the  garage.  I  am  not  making  a  point  of 
the  presumption  ;  it  is  only  the  procedure  to  which 
I  am  referring. 

381.  You  think  it  undesirable  that  the  onus  of 
initiating    the    suit    should    be    on    the    person 
claiming  ? — Yes.  » 

382.  Mr.  C.  J.  Krige.~\    Under    this   clause,    if  a 
judgment  creditor  lives  at  Caledon   and  under  a 
warrant  of  attachment  he  attaches   an  ox  in  the 
Cape  Division,  and  a  third  party  claims  that  oxt 
then  he  would  have  to  go  to  Caledon  and  fight  the 
thing  there  ? — I  do  not  quite  follow  your  question. 
If  a  man  has  property  in  his  own  division  he  must 
look  after  it  ;  if  he  has  property  in  another  divi- 
sion he  must  put  up  with  the  inconvenience  of  not 
being  on  the  spot. 

383.  Mr.  Up  ing  ton. ~]     Mr.  Krige  is  taking  clauses 
nine  and  eleven  together.    Under  clause  nine,  if  a 
writ  is  issued  from  the  Magistrate's  Court  of  Caledon 
and  endorsed  by  the  Eesident  Magistrate  of  the  por- 
tion of  the  Cape  where  the  ox  which  is  ostensibly  the 
property  of  the  judgment  debtor  is  situated,  the 
ox   may  then  be   attached,   but  the   third  party 
laying  claim  to  it  would  then  have  to  go  all  the 
way  to  Caledon  to  substantiate  his  claim  ? — That 
brings  us  back  to  the  same  point  as  before — the 
concluding  portion  of  clause  nine.  The  return  under 
that  clause  should  be  made  to  the  Court  of  the 
Magistrate  who  has  endorsed  the  writ.     Then  all 
the  procedure  in  that  case  would  be  in  Cape  Town, 
not   in   Caledon.     The   man   would  get   the   writ 
endorsed  by   the  Magistrate  in  Cape   Town  ;  the 
Magistrate  here  would  issue  the  writ,  which  the 
Messenger  here  would  serve  ;  and  the  Messenger 
would  make  his  return  to  the  Magistrate  here. 
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Mr.  r.si.   chairman.']     Might  not  that  operate,  in  the 

\V     I  *      Po if 

bridge,     generality   of   cases  of  that    kind,    prejudicially 
Mirainst  the  unfortunate  judgment  creditor,  who 

^ov     4     1 90*1 

'  would  have  to  come  from  Caledon  to  the  Cape 
Division  to  contest  the  suit  ? — I  think  that  much 
more  reasonable  than  that  the  man  living  in  Cape 
Town  should  have  to  go  to  Caledon.  I  think  it'  a 
man  goes  outside  his  own  district  in  this  respect 
he  must  submit  to  the  consequences,  and  the  incon- 
venience should  not  be  thrown  on  some  one  else. 

385.  If  the  claim  preferred  by  the  third  party 
were  found  to  be  unsound,  he  should  be  made  to 
pay  all  the  costs  of  bringing  the  other  man  from 
Caledon,? — The  evidence  of  the   man  at  Caledon 
could  be  taken  upon  commission  or  on  interroga- 
tories under  the  procedure  as  provided  now. 

386.  Mr.  Upington.]  It  seems  to  me  that  there  is 
a  more  serious  objection.     Suppose   for  a  moment 
that  the  judgment   creditor  was  at  Kuruman  and 
he  proceeded  to  attach  an  ox  or  oxen  in  the  Cape 
Division  belonging  to  a  third  party,  who  claimed 
the  property.     The  third   party   would  have    to 
notify  the  judgment  creditor  of  his  claim,  and  if 
within  five  days  of  such  notice    the  judgment 
creditor  had  not   consented  to  the  release  of  such 
property  the   summons  would   have  to  be   issued. 
The  time  is  far  too  short.     Do  you  agree  with  that  ? 

-I  do  not  agree  with  the  clause  at  all. 

387.  Mr.  D.  M.  BroimJ]  Seeing  you  have  raised 
that  difficulty  about  having  the  case  heard,  would 
you   not  allow   the   Magistrate  of  the  district  in 
which  the  writ  is  endorsed  to  decide  which  place 
would  be  the  most   suitable  for  the  case  to  be 
heard  ? — I  have  not  raised  any  difficulty.     I  say  I 
do  not  approve  of  the  clause  at  all.     I  have  merely 
answered  questions  with  regard  to  difficulties  ;  I 
have  not  made  them  myself. 

388.  Chairman.]  What  is  the  next  point  ? — Clause 
twelve.    I  do  not  like  the  provision  with  regard  to 
part  owners  of  movable  property.     I  take  it  that 
what  it  means  is  that  upon  a  judgment  being 
obtained  against  a  man    who    happens  to  be  a 
partner  either  in  the  business  or  in  an  asset 
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389.  Mr.   Michau.]  There   is   an   amendment   to       Mr. 
that   clause,  is  there   not  ? — Yes,  I   find  there  is  ;  wi, 
the   reference  to  part  owner  is  struck  out.     Then 
with  regard  to  section  thirteen,  the  Council  have  no    ov'  *'  1! 
special  objection   to  the  section  if  it  is  considered 

to  be  in  the  interests  of  the  public.  It  is  very 
long,  and  I  should  not  like  to  say  what  the  effect 
would  be. 

390.  Mr.  UpingtonJ]  There  is  to  be  an  out  and 
out  attachment  of  property  belonging  to  a  third 
party  upon  the  mere  affidavit  of  a  creditor  "  that 
he  has  reason  to  believe  "  ? — I  think  a  better  way 
of   doing  that  would   be,  instead   of  having  the 
procedure  provided  here,  to  make  provision  under 
which  the  matter  should   be   brought  before  the 
Magistrate  in  the  ordinary  way  ;  that  is,  summons 
should  be  issued  and  the  matter  should  come  before 
the  Magistrate,  who  would  then  decide  whether 
the    property    was    liable    to    execution    or    not. 
Under  this  clause  it  is  to  be  done  by  the  Magistrate 
without  evidence  ;   then  there    will  be  summons 
taken  out,  and  the  matter  will  come  before  the 
Magistrate  ultimately.   I  think  the  more  convenient 
and  proper  course  would  be  to  bring  the  matter 
before  the  Magistrate  in  the  first  instance. 

391.  Chairman^  In  the  first  instance  should  not 
the  person  whose  property  is  affected  in  that  way 
— the  third  party  or  whoever  it  may  be — have  an 
opportunity  of  being  heard  before  the  property  is 
taken? — Yes.     I  think  the  procedure  should  be 
inverted.     I  think  that  not  the  Messenger  but  the 
Magistrate  should  figure  in  the  first  instance.     I 
think,  when   you   are   going  so   far  as  to   attach 
property  under  such  conditions  as  this,  property 
which  is  manifestly  in  possession  of  somebody  else 
than  the  debtor,  it  would  be  infinitely  better  in  the 
interests  of  the  public  to  bring  the  matter  before     . 
the  Magistrate  in  the  first  instance  ;   and  I  think 
the  clause  should  be  modified  in  that  respect. 

392.  Mr.    Upinpton.]  In  issuing  this  warrant  of 
attachment  the  Magistrate  is  to  have  no  discretion  ; 
provided  that  the  affidavit  is  in  the  proper  form 
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Mr.  tlu1  Magistrate  is  to  have  no  discretion  but  lie  must 
\r'id£*ir  issiH-ji  warrant  authorising  the  Messenger  to  attach. 
t  Does  it  not  occur  to  you  that  that  may  cause 
'considerable  hardship  to,  for  instance,  a  small 
si  ore-keeper  or  somebody  of  that  kind? — 
I  think  it  would  do  so.  I  think  it 
should  be  put  in  a  different  form.  There, 
should  be  procedure  under  which  the  matter  could 
be  enquired  into.  The  parties  might  be  brought 
before  the  Court  under  what  would  practically  be 
equivalent  to  an  inter-pleader  summons,  and  the 
Magistrate  could  then  decide  whether  a  writ  should 
be  issued  against  the  property  or  not.  I  am  not 
quite  certain  what  clauses  twelve  and  thirteen  were 
intended  to  provide  for,  but  I  think  the  key  note 
was  the  reference  to  part  owrner,  which  it  is  now 
proposed  to  leave  out.  If  these  clauses  were 
omitted  the  procedure  would  be  this  :  judgment 
would  be  obtained  and  a  writ  taken  out,  and  the 
Messenger  would  be  instructed  to  attach  certain 
property  ;  he  would  attach  that  property,  objection 
would  be  taken  to  the  attachment  by  some  one 
else,  and  an  inter-pleader  action  would  follow.  If 
any  new  procedure  is  required.  I  think  it  should 
be  by  way  of  summoiis  in  the  first  instance. 
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PRESENT : 

THE  ATTORXEY-GEXERAL  (Chairman). 


Mr.  Upington. 
Mr.  Wessels. 
Mr.  C.  J.  Krige. 
Mr.  Louw. 


Mr.  Michau. 
Mr.  D.  M  Brown. 
Mr.  Oosthuisen. 
Mr.  H.  S.  van  Zyl. 


Mr.  Cronwright-Schreiner. 

[In  the  absence  of  the  Chairman  Mr.  C.  J.  Krige 
took  the  Chair.] 

Mr.  William  George  Fairbridge,  further 
w.  GMFair-  examined. 

bridge.         393.  Acting  Chairman.]  Did  you  say  everything 
NOV.  r  1909.  you  wished  to  say  on  the  clauses  under  discussion 
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at  the  last  sitting  of  the  Committee  ? — With 
regard  to  clauses  12,  13  and  14  I  m 
say  shortly  that  I  fancy  these  clauses  were 
drafted  with  a  view  to,  or  reference  to  part  owner  Xov' 5'  1! 
property.  Under  clause  12,  if  it  is  considered 
necessary  to  have  a  procedure  of  this  kind,  and 
that  may  be  useful,  the  procedure  should 
begin  by  an  inquiry  instituted  by  the  Magistrate 
before  the  attachment  is  made,  instead  of  having 
the  attachment  made  firs  I:  and  the  inquiry  being 
instituted  by  the  magistrate  afterwards. 

391.  But  it  would  not  frustrate  the  object  of 
justice  to  get  hold  of  these  funds  before  a  person 
who  was  contemplating  departing  could  get  away  ? 
— I  do  not  think  these  clauses  are  put  into  the  Bill 
as  a  matter  of  urgency.  I  think  they  are  put  in 
with  a  view  to  ascertaining  who  is  the  owner  of 
the  property,  and  to  ascertain  whether  the  debtor 
against  whom  judgment  is  to  be  obtained  is  not 
the  owner  and  the  property  therefore  liable  to 
attachment. 

395.  Supposing  there  was  a  matter  of  urgency 
how  do  you  propose  dealing  with  it  ? — Well  you 
see,  even  in  the  Supreme  Court,  it  is  a  very  rare 
thing  for  the  Court  to   give   an   order  attaching 
property,  even  if  the  claimant  says  his  claim  is 
likely  to  be  defeated  if  attachment  is  not  forthwith 
made,  unless  it  is  proved  that  the  property  is  being 
removed  beyond  the  Colony  and  out  of  the  juris- 
diction of  the  Court.     Then  the  Court  will  often 
grant  an  attachment,  but  seldom  otherwise. 

396.  You    cannot    state    any    reason    why    the 
practice  is  so  in  the  Supreme  Court  ?     You  cannot 
attach  moneys  in  the  possession  of  a  third  party, 
can  you  ? — That  is  dealing  with  clause  10,  and  we 
are  now  considering  clause  12. 

397.  Does  the  writ  granted  by  the  Supreme  Court 
apply  to  cash  in  the  hands  of  a  third  party  ? — No. 
The  ordinary  writ  taken  out  does  not  allow  the 
sheriff  to  attach  monev  even  in  the  hands  of  the 

«/ 

debtor. 

398.  Of  course  the  Supreme   Court   deals   with 
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o'p  .  larger  sums  than  are  dealt  with  in  the  Magistrate's 
bridge.  Court,  but  often,  up-country,  a  man  comes  into 
NO?  r  1909  ^e  t°wn  and  runs  UP  a  little  debt,  after  which  he 
goes  away  without  paying.  Ought  not  the  creditor 
to  have  power  to  attach  the  property  held  by 
the  debtor  before  the  summons  is  issued  ?  If 
not  you  have  no  hold  on  that  man.  Take, 
for  instance,  the  case  of  a  non-resident  ? — If  he  is 
a  non-resident  you  cannot  sue  him  in  the  Magis- 
trate's Court.  You  cannot  sue  him  if  he  is  not 
domiciled. 

309.  I  put  it  to  Mr.  Buissiime  the  other  (Jay  and 
asked  him  if  he  would  be  in  favour  of  a  personal 
service  on  the  debtor  and  he  said  he  would  ? — I 
quite  agree  that  very  often  in  the  interests  of  the 
public  generally  the  Court  should  be  allowed  to 
intervene  and  attach  property  beforehand  in  order 
that  the  subsequent  judgment  can  be  made 
effective,  but  the  tendency  of  the  Court  is  against 
that,  and  as  they  have  taken  up  a  position  in  the 
Supreme  Court  opposed  to  that  procedure  I  do  not 
think  it  would  be  wise  to  have  it  in  the  Magistrate's 
Court. 

400.  But  the  summonses  in  the  Magistrate's  Court 
are    generally    for    small    sums? — Well,    in    the 
Supreme  Court  where  the  sums  involved  are  larger 
it  is  very   rare   for   them   to   make   an   order  of 
attachment  in   cases   where  judgment   is    subse- 
quently to   be   obtained.     They   will  only  make 
it  when  there  is  proof  that  the  property  is  about 
to  be  removed  outside  the  jurisdiction  of  the  Court 
and  where  there  is  no  probability  of  executing  the 
warrant  after  judgment  has  been  given. 

401.  But    the    Supreme   Court    will   allow    the 
arrest  of  a  man  if  it  is  proved  that  he  is  trying  ta 
leave  the  jurisdiction  to  prevent  an  action  being 
instituted  against  him  ? — Yes. 

402.  Surely  then  it  amounts  to  the  same  thing 
if  a  man  comes  to  a  small  town  up-country,  runs 
up  debts,  and  then  gets  away  outside  the  juris- 
diction   of  the   Court.     That  is    just   as   bad    as 
leaving  the  Colony  ? — Wherever  he  may  go  he  will 
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alwavs  be  within  the  jurisdiction  of  some  Magis-       at. 
trate's  Court.  WteugT 

403.  But    very   often   you    can   not   trace    him  T     ~ 
and  if  you  do  it  is  a  costly  business  suing  him  in 
different  Courts.     I  cannot  see  that  there  is  any 
hardship  in  serving  a  summons   on  a  man   and 
attaching      his     property     meanwhile  —  that    is, 
until  the   suit   has  been    heard  ? — The  principle 

is  this.  It  is  not  reasonable  to  suppose 
that  judgment  will  always  be  obtained.  To  my 
mind  it  is  better  to  follow  the  proper  course,  that 
is,  to  obtain  judgment  and  then  issue  a  writ  of 
execution.  That  practice  is  clearly  laid  down  in 
the  Supreme  Court.  There  they  do  not  grant  an 
order  for  attachment  of  property  before  a  suit  has 
been  heard,  without  the  very  clearest  evidence  to 
show  that  an  attempt  will  be  made  to  defeat  the 
ends  of  justice. 

404.  Take  the  case  of  a  man  up-country  who  has 
come  into  town  and  contracted  several  debts.     It 
is  known  that  he  is  leaving  town  by  train  in  three 
hours  time   and  a  summons  is  taken  out.     The 
plaintiff  has  to  wait  48  hours  before  that  sumnons 
can  be  acted  upon  and  in  the  meantime  the  debtor 
has  had   time   to   be    in   Johannesburg    or    even 
Bui  away  o  before  anything  can  be  done  ? — But  you 
cannot  summon  a  debtor  in  the  Magistrate's  Court 
unless  he  is  a  resident. 

405.  But  even  if  he  is  domiciled  in  the  place  ?— 
The  case  you  have  mentioned  would  refer  to  a 
non-resident. 

406.  Well,  what  are  you  going  to  do  in  the  caso 
of  a  non-resident  ? — You  have  no  jurisdiction  to 
serve  such  a  summons  on  a  non-resident. 

407.  Mr.  D.  M.  BrownJ]    I  have  done  it  ? — You 
may  have  done  so,  but  it  is  not  good  law. 

408.  Take  the  case  of  an  actor  coming  into  the 
place  and   running  up  debts.     I  have  had  cases 
like    that    before    the    Magistrate?  —  Magistrates 
judgments  are   often   reversed.     I  do   not  think 
these  questions  come  under  the  clause  we  are  con- 
sidering now.      I  do  not   take  these  clauses  as 

A. HI-  0!).]    Kcsiclent  Magistrate'*  Court  Amendment  Bill.  K 
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to   matters  of  urgency.      I    take  them  to 
refer  more  to  owners  of  property. 

!(>{).  Mr.  Crontffright-Schreiner.]  We  will  take 
the  case  of  a  non-resident  coming  to  a  town,  con- 
tracting debts  and  then  going  away.  At  the  pre- 
sent time  we  have  practically  speaking -no  remedy. 
Do  you  not  think  it  would  be  fair  to  serve  a 
summons  on  him  and  then  to  attach  his 
things  until  the  suit  was  settled  ? — 1  think  it 
would  be  quite  reasonable  to  do  so,  but  before 
that  can  be  done  you  must  alter  the  law.  When 
you  havf>  done  that  you  can  consider  such  an 
idea. 

410.  Acting  Chairman.]  You  are  opposed  to  the 
principle  that  there  should  be  attachment  before 
judgment   is   obtained  ? — I  think   that    in  a  case 
such  as  that  mentioned,  where  a  man  comes  into  a 
place  and  contracts  debts,  and  before  he  can  be 
sued  gets  away  over  the  Border,  that  it  would  not 
be  a  bad  plan  to  give  some  remedy  to  a    creditor, 
by  allowing  some  form  of  attachment  of  property. 
But,   if  that  is  done,   the  law   will   have  to  be 
altered. 

411.  You  are  aware   that  under  the    Resident 
Magistrates'  Court  Act  at  present  you  can  attach 
in  regard  to  rent  ? — Yes,  claims  for  rent  are  always 
regarded  very  favourably.      In  England  I  know 
the  landlord's  right  to  restrain  is  very  favourable. 
It  is  far  in  excess  of  the  right  given  in  most  other 
cases. 

412.  You  are  aware  that  under  Section  73  in  the 
Schedule  of  the  present  Act,  the  Magistrate  can  sum- 
mon a  person  to  appear  before  him  for  contravening 
the  Act  and  if  he  does  not  appear  the  Magistrate 
can  issue  a  warrant  for  the  apprehension  of  such 
person  and  also  if  he  thinks  fit  can  impose  on  him 
a  fine  not  exceeding  £5,  but  that  is  all  he  can  do.    In 
the  case  of  a  witness  being  summoned  and  not  ap- 
pearing he  can  under  the  eighteenth  section   be 
fined  and  in  case  of  not  paying,  the  Magistrate  can 
commit  him  to  gaol  for  fourteen  days.     Do  you 
not  think  there  should  be  a  similar  penalty  for  not 
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answering  a  summons.  For  instance  a  man  is  Mr. 
summoned  for  being  drunk  in  the  street,  to  appear 
before  the  Magistrate  on  a  certain  date.  He  does 
not  appear.  The  Magistrate  can  then  issue  a N 
warrant  for  his  arrest  and  he  can.be  fined  for  not 
answering  the  summons  and  he  can  also  be  fined 
for  being  drunk.  Do  you  not  think  there  should 
be  a  penalty  for  not  appearing  in  response  to  a 
summons  ?  -  - 1  fancy  there  is  some  provision 
made  for  what  shall  be  done  in  a  case  where  a 
penalty  is  imposed  and  is  not  paid  and  no  alterna- 
tive provision  is  made,  I  have  an  impression  that 
there  is  some  such  Act  dealing  with  such  cases. 

413.  Mr.  LOIIHL]    It  is  not  the   intention  under 
clauses  ten  to  fourteen  which  refer   to  the  attach- 
ment of  property  for  debt  to  make  such  attach- 
ment easier  than  under  the  old  Act  ? — Well  these 
clauses  ten  to  fourteen  deal  with  different  matters. 

414.  I  mean  as  far  as  they  refer  to  attachments? 
-1   think  you  are  referring  more  particularly  to 

clause  ten.  With  regard  to  that  I  do  not  see  any 
objection  to  an  alteration  in  the  law,  although  it 
may  not  be  wise  to  give  a  power  that  is  not  held 
by  the  Supreme  Court,  that  is.  the  attaching  of  sums 
of  money.  I  certainly  think  that  that  would  be 
reasonable  ;  but  I  do  not  think  it  would  be  desirable 
to  give  the  messenger  power  to  sell  shares,  because 
that  might  be  affecting  a  Company  not  within 
the  jurisdiction  of  the  Magistrate.  JBut  what 
seems  at  present  to  be  a  hardship  is  that  there 
may  be  a  sum  of  money  available  but  which  under 
the  present  jurisdiction  cannot  be  attached.  I 
would  have  no  objection  to  attachment  in  that 
respect.  1  would,  however,  limit  the  attachment 
to  money,  and  not  have  shares  or  interests  in  com- 
panies outside  the  jurisdiction  of  the  Magistrate 
attachable.  You  see  under  clause  ten  movable 
property  and  movables  are  described  as  follows : 
The  terms  movable  property  and  movables,  when- 
ever used  in  the  Principal  Act  and  subsequent 
Acts  dealing  with  civil  process  of  Courts  of  Resi- 
dent Magistrates,  including  this  Act,  shall  be  held 


08         MINUTES  OF  KYinENCE/TAKEN  BEFORE  THK  SKI.KCT  <  OM.M1TTEB 

Mr.       to  include  cash  or  its  equivalent  certificates  t'o 

w  bridge!  r~   *hares  of  companies  and  corporations  and  every 

class  of  effects  and  property  other  than  immovable 

'  property.     I  would  not  favour  the  attachment  of 

shares. 

415.  Actiiit/  Chairman.]  What  Mr.  Louw  means 
is  do  not  clauses  ten  to  fourteen  tend  to  make 
attachment  easier  ?— No.     My  reading  of  them  is 
that  they  are   to   enable   the   Court  to   ascertain 
whether  property  which  it  is  sought  to  attach  and 
which  is  in  the  hands  of  a   third   party,   is  the 
property  of  the  debtor  or  is  the  property  of  some- 
body else.     The  proceedure  it  is  proposed  to  adopt 
is  first  of  all  for  the   Magistrate  to   attach  the 
property,  and  after  that  has  been  done  it  allows 
for    the    Magistrate    to      give    his    decision    as 
to    whether     it     is     liable     for    attachment     or 
not.      I     consider    that    the     easiest     thing    for 
the    Magistrate    to     do    is    to    decide    first    of 
all  to  whom  the  property  belongs  and  then  give  an 
order  for  attachment.   Under  the  ordinary  law  the 
messenger  attaches  what  he  is  directed  to  attach, 
and  then  if  there  is  a  claimant  who  is  not  the  deb- 
tor he  puts  in  his  objection  to  the  property  being 
attached,  and  interpleader  proceedings  are  taken. 
It  is  desirable  not  to  have  the  inconvenience  of 
interpleader  actions,  but  it  seems  to  me  you  will 
have  to  have  them  in  actions  before  the  Magistrate. 
I  do  not  think  it  is  desirable  to  have  these  pro- 
ceedings begun  011  a  warrant  which  the  Magistrate 
will  be  bound  to  issue  if  the  plaintiff  makes  an 
affidavit  to  the  effect  that  "  he  has  good  reason  to 
believe."     On  that  affidavit  the  Magistrate  must 
issue  his  warrant.     I  think  it  is  rather  hard  on  a 
man  if  property  belonging  to  him  should  be  at- 
tached and  kept  under  attachment  while  there  is 
a  suit  pending  in  the  Magistrate's  Court.     I  do  not 
see  why  the  present  procedure  in  that  direction 
should  be  strengthened. 

416.  Then  what   should   the    Magistrate   do  in 
such  a  case  ? — The  claimant  should  make  his  ob- 
jection, to  the  goods  being  attached  after  judgment 
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has     been     given,     and     then      an     interpleader       Mr. 
action  could   be  instituted.     This    class  of   thing  w'b(,.Vd^r" 
seems  to  be  sufficiently  well  provided  for  under 
the  existing  law.     In  certain  cases  if  it  is  necessary  '  ov  '*'  l 

™  «- 

to  secure  the  amount  owing  let  that  be  done  by 
bringing  the  matter  before  the  Court  by  ordinary 
summons,  instead  of  having  the  property  attached 
as  suggested. 

417.  But  would  that  not  increase  the  cost? — I 
think  the  cost  would  be  exactly  the  same,  at  any 
rate  the   cost   will   not   be   less  than   under  this 
suggested  procedure. 

418.  Very  often  it  is  found  that  there  is  not  a 
third  party  to  claim,  and  then  you  put  the  creditor 
to  this  expense  ? — These  clauses  apply  only  where 
there  is  pretty  clear  evidence  that  there  is  going  to 
be  a  claimant.     They  do  not  apply  to  a  case  where 
the  property  is  apparently  in  the  possession  of  the 
defendant,   but   where  it  is  in  the  possession   of 
somebody  else. 

419.  Mr.  Cronwriyht-Schreiner.]  Is  not  the  pro- 
cedure here  just  the  same  as  under  the  ordinary 
procedure  where  you  first  have  your  judgment, 
but  the    only    difference    here    is    that  you   can 
attach  part  owned    property  ?— But   part   owned 
property  has  been  struck  out. 

420.  Under  clause  12,   you  get  your  judgment 
first  ? — Then  that  makes  it  even  less  necessary  to 
have  any  alteration  of  the  existing  procedure.     I 
think  these  clauses  were  drafted  entirely  in   con- 
nection    with    the     words     "  part    owner "     and 
intended  to  get  at  the  ownership  when  a  man  had 
property  with  somebody  else.     I  think  they  were 
drafted  entirely  for  that  purpose. 

421.  But   in  the  amendment  it    is  intended  to 
leave  out  part  owner  V — Then  I  do   not  see   that 
there  is  any  necessity  for  the  clauses  if  you  leave 
that  out. 

422.  I   do   not    see   why   cash    should    not    be 
attached,  but  I  am  not  going  into  that  now.   What 
I  understand  is  that  these  clauses  are  to  make  the 
attachment   of  property    easier   for    the   creditor 
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MI.        tli ;ni  it  lias  been  in  the  past.     Am  I  right  in  that? 
r     -I  do  not  think  the  clauses  in  the  Bill  will  make 
it    easier.     Now   that    wo    have1   struck    out    the 
:'  reference  to  part  owners  I  do  not  see  that   any 
difference  will  be  made. 

1V:>.  .\rf/n(/  Chairman.']  Do  you  mean  to  say  that 
under  the  existing  law  if  a  creditor  points  out  to 
the  Messenger  that  there  are  certain  things  in  the 
possession  of  a  third  party  which  he  believes 
belong  to  the  debtor,  the  Messenger  has  a  right  to 
attach  them  ? — Yes.  At  the  present  time  a  creditor 
gets  a  judgment  and  goes  along  to  execute  it.  I  le 
sees  a  horse  in  the  possession  of  a  third  person,  and 
believing  it  to  be  the  debtor's  says  to  the  Messenger, 
''That  horse  belongs  to  my  debtor,  attach  it."  !  le 
does  so,  and  the  third  party  comes  along  and  says, 
"  That  horse  is  mine."  He  has  to  put  in  an  inter- 
pleader action  and  the  Magistrate  deals  with  it. 
As  far  as  I  sec  the  proceedure  now  suggested  does 
not  give  any  remedy  beyond  that.  It  allows  that 
instead  of  the  Messenger  making  an  attachment 
on  the  warrant  the  plaintiff  will  have  to  go  to  the 
Magistrate  and  make  an  affidavit,  and  on  that 
affidavit  the  Magistrate  will  be  bound  to  attach. 

424.  Mr.  Lonw.]  I  believe  that  in  this 
country  we  have  a  very  indiscriminate  system  of 
giving  credit,  which  should  be  discouraged  instead 
of  protected.  I  might  say  that  up-country  there 
is  a  custom  of  assisting  the  poor  man  who  wants 
to  undertake  some  work,  such  as  building  a  dam, 
ploughing  his  land  or  something  like  that.  Some' 
of  the  wealthier  farmers  give  him  a  span  of  oxen 
for  a  year  or  so  in  which  to  carry  through  the 
work.  Now  if  this  clause  becomes  law  these  oxen 
will  be  liable  to  be  attached  if  the  owner  of  them 
does  not  come  and  take  them.  If  that  is  so.  it  is 
going  to  impede  that  system,  it  will  be  detrimental 
to  the  whole  country,  for  the  farmer  will  not  assist 
the  poor  man  to  carry  out  these  improvements  •*— • 
These  clauses  are  not  going  to  alter  the  law  with 
regard  to  the  ownership  or  property,  and  therefore 
the  question  will  still  remain  as  to  who  is  the 
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owner  of  the  property    attached,  and    that    the       Mr. 
Magistrate  will  have  to  decide.  Abridge*" 

425.  Acting    Chairman]     In   a   case   where   the 
debtor  does  not  admit  that  the  property   in  the  Nov>  5>  l9^ 
hands    of    the    third    party    is    his,  there  is  no 
provision    at    present     under    which    it    can    be 
attached  ? — An  attachment  is  made  if 

426.  The  debtor  is   supposed  to  point  out  his 
property  ?— A  vigilant  creditor  first  of  all  makes 
enquiries,  and  if  he  is  satisfied  that  the  property 
belongs  to  the  debtor, .  he  instructs  the  Messenger 
to  attach  it,  and  after  that  comes  an  interpleader 
action. 

427.  But  as   a   rule   the   Deputy   wants   an  in- 
demnity ? — If  these  clauses  are  to  do  away  with 
the  giving  of  an  indemnity,  I  am  strongly  against 
them.     If  a  man  has  reason  to  make  an   affidavit 
that  he  believes  the  property  belongs  to  the  debtor 
then  he  should  be  prepared  to  give  an  indemnity 
if  the  property  is  to  be  attached.     These  claused 
are  not  goin^  to  simplify  the  law. 

428.  Mr.  D.  M.  Brown]  Do  you  think  it  would 
be  advisable  to  put  in  a  clause  that  if  goods  are 
seized   the    Magistrate    shall    give    authority    to 
receive  money  by  instalments  and  then  prevent 
the  property   being   sold   in   execution.     In  Cape 
Town  and  the  other  large  towns  the  furniture  of 
poor  people  is  often  seized  and  when  sold  does  not 
realise   the   amount   of   the   rent,  let   alone  other 
amounts    for    which    the    owners   may   be   sued. 
Would  it  not  do,  once  the  property  has  been  seized 
to  order  that  the  property  be  the  property  of  the 
Court,  and  empower   the  Magistrate  to  make  an 
order  for  the   acceptance   of   the  amount  due  in 
instalments  ?— That  would  depend  greatly  on  the 
circumstances.   The  cost  of  an  attachment  is  7s.  6d. 
per  day  and  that  would  come  very  expensive. 

429.  Oh,  no.      In  the  Magistrate's   Court    there 
is  only  one  fee,  that  is  7s.  6d.  for  the  attachment  ? 

-1  know  that  in  the  Supreme  Court  the  Deputy 
charges  are  7s.  6d.  a  day  for  maintaining  his 
attachment. 
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|;i().  TluMv    is    nothing    of    that    kind    in     the 
gistrate's  Court?  —  Then 
would  be  a  reasonable  one. 


. 
fctttfe*      Magistrate's  Court?  —  Then  I  think  the  suggestion 


I'M..  Acting  Chairman].  If  you  allow  that  and 
limit  the  attachment  you  bring  in  a  sort  of  mort- 
irjige  by  writ  which  would  be  dangerous  ?  —  I  would 
not  have  the  property  ear-marked,  it  should  still 
bo  attachable  by  any  other  creditors. 

432.  Mr.  D.  M.  Brown.]     They  are  not  open  to 
any  other  creditors  now  after  10  days.     Under  the 
present  law  they  must  sell  ?  —  I  certainly  think  the 
suggestion  would  be  reasonable  provided  it  did 
not  prevent  anybody  else  from  taking  out  a  writ. 

433.  Do   you   think   the  landlords  lien  should 
extend  to  small  rented  places  ?  —  I  think  the  land- 
lord should  have  his  rights. 

434.  You  believe  in  the  principle  of  the  rights 
of  the  landlord,  under  all  circumstances  ?  —  Yes  ; 
the  landlord  has  to  put  his  property  into  the  pos- 
session of  all  sorts  of  tenants,  and  experience  has 
taught  us  that  tenants  are  going  round  from  month 
to  month   occupying   different  houses  for  which 
they  never  pay  any  rent. 

435.  1  see  in  Clause  Thirteen  it  is  suggested  that 
if  the  property,  after  being  attached,  is  left  in  the 
possession   of  the   debtor  he  must  find  security. 
What  is  the  necessity  for  security  on  the  goods 
attached  when  it  is  a  criminal  offence  to  remove 
them  ?  —  Well,  I  suppose  the  plaintiff  would,  after 
the  goods  were  '.attached,  rather  have  security  for 
them  than  be  put  to  the  trouble  of  instituting  a 
prosecution  against  the  person  who  removed  them. 

436.  My  opinion  is  that  you  must  make  it  easier 
for  the  debtor  ?  —  I  am  not  in  favour  of  this  clause 
at  all. 

437.  Do  you  think  it  is  necessary  to  have  surety 
when  it  is  a  criminal  offence  to  remove  the  goods 
attached  ?  —  That  of  course  comes  under  the  other 
clauses  of  the  Act. 

438.  1  could  understand  it  when  thousands  of 
pounds  were  involved,  but  when  you  have  writs 
issued  for  such  small   amounts  as   10s.,   for  we 
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have  had  writs  issued  for  10s.  for  income  tax,  is  it       Mr. 
necessary  to  give  security.     Supposing  jurisdiction  W\^^H"' 
is  limited  to  £40  or  £50,  is  it  not  sufficient  to  have 
the  criminal  remedy  at  your  beck  without  having  N 
to  resort  to  the  necessity  of  giving  surety  in  addi- 
tion ? — The  clause  provides  that  the  property  shall 
be  removed  unless  security  is  given. 

439.  But  is  that  right  ? — Would  it  not  be  better 
to  refer  to  the  section  in  the  Magistrate's  Court 
Act? 

[At  this  stage  the  Chairman  entered  the  room 
and  Mr.  Krige  vacated  the  chair.] 

440.  What  does  that  say  ? — It  says  under  sections 
44  and  45  that  primarily  the  Messenger  has  to  re- 
move the  goods,  and  they  are  only  to  be  left  when 
security  is  given,  not  relying  on  the  fact  that  de- 
fendant will  not  remove  them. 

441.  What  do  you  think  of  the  idea  of  procedure 
for  attachment  of  wages  ? — I  do  not  approve  of  it 
at  all.      I  think  it  would  be  a  hardship  on  the 
working  classes. 

442.  When  I  referred  to  that  I  was  thinking  of 
how    successful   it   had    been  in   Scotland.      Say 
not  more  than  25  per  cent,  of  a  man's  wages  are 
allowed  to  be  attached  ? — I  do  not  approve  of  it  at 
all. 

443.  ChairmanJ]     Will  you  proceed  to  the  next 
matter  to  which  you  wish  to  refer  ? — I  might  say 
that  I  am  in  favour  of  clause  15.     I  think  proper 
cause  should  be  shown  for  a  debtor  being  released 
altogether.     Under  the  Magistrates'  Court  Act  as 
it  stands  at  present,  if  a  debtor  is  released  from 
arrest  he  cannot  be  re-arrested  for  the  same  debt. 
In  order  to  get  away  from  arrest  he  may  perpetrate 
a  fraud  by  making  promises  to  pay  that  he  has  no 
intention  to  keep. 

444.  I  should  have  thought  that  it  was  rather 
unusual   for  the  Court  when    a  man   undertook 
to  discharge  a  debt   by  payment  of  monthly  in- 
stalments  to    strike    the    case   right   off?  —  Well 
take   the   case    of    a  plaintiff   who    is    not  very 

-careful  what  he  is  doing.     When   a  man  makes 
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Mr.        a    promise   to   pay    very  often   the  creditor   gives 
bridg*ir    instructions  for  the  release  of  the  debtor,  and   lie 

NOT  5~i909  canno^  *)e  re-  arrested. 

445.    The    thing    which    struck   me    and   other 
members  of  the  Committee  in  reard  to  this  15th 


is  the  phrase  :  "and  even  if  he  shall  pre- 
viously for  any  reason  whatever  have  been  dis- 
charged from  such  imprisonment."  He  may  have 
been  discharged  for  most  excellent  reasons.  What 
do  you  think  of  that  ?  —  If  he  has  been  discharged 
for  good  reasons  then  good  cause  for  his  re- 
imprisonment  cannot  be  shown. 

44(j.  Do  you  think  these  words  :  i4  for  any  reason 
whatever/  are  necessary  in  this  clause  ?  —  I  think 
it  would  be  well  to  leave  them  out. 

447.  Is  there  anything  further  you  would  like  to 
refer  to  ?  —  It  suggests  in  clause  16  that  clause  16 
of  the  Principal    Act  shall   be  amended  by   the 
addition  of  the  words  "  and  why  he  shall  not  be 
ordered  to  pay  the  costs  in  and  about  obtaining 
and    executing    such    decree,    and    in    the    next 
clause     it     suggests      that      clause     20      of    the 
principal   Act   shall  be   amended  to   include   the 
words  "  together  with  costs  of  arrest  and  main- 
tenance while  under  arrest."    I  think  the  question 
of  paying  the   costs   of    arrest  and   maintenance 
should  be  left  to  the  discretion  of  the  Magistrate. 

448.  Is  it  so  at  present  ?  —  No. 

449.  He  may  not  give  costs  against  a  debtor  who 
is  imprisoned  ?  —  I  think  he  can  if  the  debt  is  not 
paid  for  vexatious  reasons.     I  think  that  might  be 
left  to  the  Magistrate  to  decide.    It  might  turn  out 
that  at  first  a  man  was  unable  to  pay  a  debt,  and 
that  later  when  he  was  able  to  pay  he  would  not 
do  so  for  vexatious  reasons. 

450.  Mr.    .l//Y,7/ffM.]       Do    you    think    a    debtor 
should  be  called  on  to  pay  for  his  cost  of  main- 
tenance while  imprisoned  ?  —  That  might  also  be 
left  to  the  Magistrate,  but   my  view   is  that  he 
should  not. 

451.  Then   you  would  suggest   to  take  out  the 
words  u  and  maintenance  while  under  arrest  "  ?— 
Yes. 
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452.  Chairman.]  Do  you  approve  of  the  attach-       Mr. 
ment    of  goods    in    respect    of    rent   before   any  \ 
summons  is  issued  simply  on  an  affidavit  made 
before  a  Justice  of  the  Peace  ?— There  is  such  a  Nov>  5>  1 
procedure  now.    It  saves  a  man  in  many  instances 
having  to  come  in  a  long  way  to  appear  before  the 
Magistrate  when  an  affidavit  is  required  on  oath,  I 
think  it  is  quite  enough  to  give  it  before  a  Justice 

of  the  Peace. 

453.  But  what  about  the  security  bond  > — If  it  is 
thought  it  is  going  too  far  the  sufficiency  of  the 
bond  can  be  dealt  with  by  the  Magistrate. '   It  will 
not  be  necessary  for  a  man  to  come  a  long  distance 
to  make  an  affidavit  before  a  Magistrate. 

454.  Do  you  approve   of  clause  22    which  does 
not    allow   of  the   enrolling  of   any  more  agents 
after   the    promulgation   of  the    Act  ? — I    believe 
there  are  very  few  places  in  the  Colony  where, 
at  the  present  time   there   are  no  attorneys,  and 
besides  there   are  a  number  of  young  attorneys 
who   can   take    up    practice    in    practically    any 
district.     Therefore  I  do  not  think   it   would   be 
necessary  to  admit  any  more  agents.     I   do   not 
think  the  interests  of  the  public  would  be  served 
by  admitting  further. 

455.  If  there  are  sufficient  attorneys  to  occupy 
these  places  then  the  agents  will  not  be  enrolled, 
but  if  you  have  only  one  attorney  in  a  place  and 
you   cannot  get   another  to  settle   there,  do  you 
think  it  would  be  wise  to  have  an  agent  enrolled 
there  ? — I  think  there  is  a  practice  at  the  present 
time  that  a  man  can  be  enrolled  in  a  place  where 
there   are   not  two   attorneys   practising.     It   has 
occurred  at  Simonstown,  Wynberg  and  Woodstock. 
That  man  comes  into  Cape  Town  and  puts  up  his 
notice  board  bearing  the  words  "enrolled  law  agent/' 
which  naturally  brings  him  custom,  although  he 
is  not  enrolled  in  Cape  Town,  but  at  Simonstowii. 

456.  I  las  the  Magistrate  110  power  to  deal  with 
such    a    man  ? — He    does    not    come    before    the 
Magistrate. 

457.  But   the   Magistrate   has  jurisdiction   over 
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Mr.  ;i  man  riirollid  in  his  court  district?  —  I  think  the 
Wbrid£T.lr  Magistrate  would  hesitate  before  saying  that  a 
man  had  acted  wrongly,  and  take  the  responsibility 
"  of  striking  him  off  .  I  can  give  you  an  instance. 
There  was  an  agent  in  a  certain  district  convicted 
of  theft.  He  went  to  the  Breakwater  and 
when  his  term  of  imprisonment  was  over  he 
returned  to  his  town  and  began  to  practise  again. 
An  agent  in  that  district  told  me  he  went  and 
saw  the  Magistrate  and  told  him  the  facts  and 
asked  him  why  he  did  not  strike  him  off.  The 
Magistrate  replied  "  I  will  do  so  if  you  bring  the 
matter  before  me  in  the  proper  way.  '  The 
agent  replied  that  he  would  not  do  so,  that  it  was 
for  the  Magistrate  to  move  in  the  matter.  The 
Magistrate  did  nothing,  and  if  the  man  I  refer  to 
is  still  alive  I  daresay  he  is  still  practising  in  that 
place. 

458.  It  says  that  such  Court  shall  possess  over 
all  agents  enrolled,  like  powers  to  thost)  held  by 
the  Supreme  Court  over  attorneys  enrolled  there. 
If  an  agent  enrolled  in  "Wynberg  or  Simonstowu  is 
proved  to  be  wrongfully  holding  out  that  he  is 
practising   in   Cape    Town,    would    that    not    be 
sufficient  to  warrant  his  being  brought  up  before 
the  Magistrate  for  wrongful  behaviour  ?—  1  do  not 
see  that  it  would.     He  would  probably  say  that 
he  was  not  practising  in  Cape  Town.     He  might 
not  be,  but,  all  the  same,  people  seeing  that  sign 
would  go  in  to  see  him. 

459.  Is  it  easy  to  distinguish  between  the  work 
of  a  general  agent  and  a  law  agent  ?  —  Well,  the 
work  of  both  is  pretty  much  the  same. 

460.  If    it    is    difficult    to   distinguish   between 
the  work  of  a  general  agent  and  of  a  law  agent 
then  a  man  does  no  harm  by  holding  himself  out 
as  a  law  agent  ?  —  The  harm  is  this.      It  induces 
people  to  come  to  him  or  be  brought  to  him  for 
such  work  as  debt  collecting  and  the  drawing  up 
of  leases,  etc. 

461.  Supposing  that  there  is  this  evil  that  you 
complain  of,  does  this  provision  of  the  Bill,  saying 
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that  there  shall  be  no  more  law  agents,  deal  with       Mr. 
it  ? — Before  giving  an  answer  to  that  I  would  like  ^  brtdg** 
to  say  that  the  present  law  is  not  reasonable  in 
one  respect.     I  think  there  ought  to  be  provision  Nov'  °'  1 
for  the    admission    of   agents    in   the    Courts   of 
Assistant  Eesideiit  Magistrates.     In  other  words, 
where  a  district  is  very  large  and  there  are  few 
attorneys  there  should  be  some  provision  for  the 
enrollment   of   agents.       I  think  that  any  place 
where  there  is  a  Magistrate's  Court  or  Periodical 
Court  should  be  held  to  be  a  seat  of  Magistracy, 
whether  it  is  an  Assistant  Magistracy  or  not. 

462.  Mr.   Upington.}     Is  that  not  going  very  far. 
Look   at   some   of  the   places.      How   could    two 
attorneys  get  a  living  there  ? — I  am  in  favour  of 
inquiring  whether  the  public  want  assistance  or 
not. 

463.  Mr.  van  Zyl.~\  Take  the  case  of  Garies.  You 
cannot  admit  an  agent  there  because  there  are  two 
attorneys  at  Springbokfontein  ? — I  do   not  think 
that  two  attorneys  should  close  the  whole  district. 

464.  Chairman.]  You   have    not    given    me   an 
answer  yet.     I  think  I  asked  you  that  supposing 
there  is  this  evil  of  which  you  complain,  does  this 
provision  of  the  Bill  saying  that  there  shall  be  no 
more  law  agents  deal  with  it  ? — There  are  agents 
in    many   of    these   districts   sailing  under  false 
colours.      That  is   an   active  grievance.     It  is  a 
matter  in  the  interests  of  the  public  as  to  whether 
more  agents  should  be  admitted  or  not.    I  think  it 
depends  largely   on   the   number   of   districts  in 
which  there  are  not  two  attorneys  practising.     If 
there  are  not  many  such,  then  it  might  be  advis- 
able to  have  more  agents,  but  if  there  are  only  a 
few  such  districts  then  no  more  agents  should  be 
enrolled. 

465.  Mr.  D.  M.  BrownJ]    I   suppose  you  know 
that  a  great  deal  of  private  influence  is  brought 
to    bear    in    tue    admitting    of    agents.       Would 
you  not  have  it  that  such  admissions  should  be 
sanctioned  by  the  Attorney-General  ? — I  do  not 
know   what  the  influences  you  refer  to  are  but 
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Mr         1    eenainiy    do    not    think     the    Altorm  y-(  leneral 
bridge,     should  bo  worried  with  it. 

466.   You  know  that  at  the  present  time  when  an 

Nov.    ...     |!K>!>.  ..  1  •     j.     •     j  ,1  i 

a  1:0  nt    goes     from    one    district    to    another,    the 


is  approached  by  some  friend  who  says 
•**  so  and  so  is  a  fine  chap  and  ought  to  be  admitted." 
Do  you  not  think  that  should  be  left  to  the 
Attorney-General  ?  —  1  think  it  would  be  better 
that  the  Magistrate  should  stiffen  his  own  back. 

407.  Chairman.]  What  is  the  next  clause  to 
which  you  wish  to  refer?  —  In  regard  lo  clauses 
'.';>  and  24  I  have  already  made  a  statement. 

468.  Mr.   Upirigfon-.]    Before  passing   away  from 
that  there  is  a  question  I  should  like  to  ask  and 
that  is  this.     What  are  the  relations  at  the  present 
time  between  the  profession  of  attorneys  and  law 
agents.      As   regards  Magistrate's  Court   practice. 
First  I  would  like  to  know  if  there  are  cases  where 
attorneys    are    in    partnership   with   law   agents, 
secondly,  whether  if  there  is  no  such  partnership 
is  there  any  arrangement   as  to   cases   being  con- 
ducted   by    law   agents   on     behalf   of    firms    of 
attorneys?  —  In     a'  great    many    instances    these 
matters  have    come   before   the   Law  Society.     It 
has  been  represented  to  us  that  there  have   been 
partnerships   between  attorneys  and  agents.     We 
have  always   taken   exception   to   the  fees  of   an 
attorney  being  shared  with  an  agent. 

469.  Even  in  respect  of  cases  conducted  in  the 
Magistrates'  Court  ?  —  No,  fees  of  the  attorney  as  an 
attorney  and  earned  in  the  Superior  Courts.     In 
nearly  every  case  it  is  said  that  the  partnership  is 
in  connection  with  work  done  in  the  Magistrates' 
Court,  and  that  the  fees  in  the  Superior  Courts  are 
not  shared.     We  have  to  take  that  explanation. 
We  cannot  get  any  further.     As  an  attorney  prac- 
tising in  the  Magistrates'  Court  is  practically  in  the 
position  of  an  agent,  we  have  to  take  matters  as 
they  stand,  for  we  say  that  the  law  does  not  pro- 
hibit a  partnership  of  that  kind. 

470.  I   was   referring  to   what   is   the   practice 
at  the  present   time   between   the  attorneys  and 
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law    agents,    where    a    law    agent     takes    cases       Mr-  . 
in    the    Magistrates'    Court    for    an    attorney  ?—      bridge.11 
Well  formerly  it  was  the  practice  for  attorneys  XT 

n  i-i  •       j.^       ^/r       -    A       j.      »  NOT.  o,  1909. 

generally  to  hand  over  cases  in  the  Magistrates 
Court  to  an  agent,  but  I  think  most  attorneys  now 
have   a   Magistrates'  Court   branch  of  their  own 
or  else  go  into  Court  themselves.     Of  course  I  can 
only  mention  those  cases  I  know  of. 

471.  Chairman. ~]     Of  course,  when  an  agent  in  a 
country  town  sends  down  work  to  a  town  attorney 
for  the  Supreme  Court,   he  is  dealt   with   as   an 
attorney  ? — That  is  the  case. 

472.  Mr.    Cronw  right- SchreinerJ]     I     have     had 
circulars  from  attorneys  in  town  offering  me  half 
the  Supreme  Court  fees  ? — That  is  touting,  and  the 
Society  consider  it  a  very  improper  practice,  but 
the  Supreme  Court  has  held  a  different  view. 

473.  Chairman.]    Has  that  point  been  brought 
before    the     Supreme   Court  ? — Yes,    the    Society 
brought  a  firm  up  before  the  Supreme  Court  for 
touting,   and  that   Court  held   it  was  not  a  suf- 
ficiently improper  practice  to  take  action  on. 

474.  Mr.    Cronwright-Schreiner.]     There    is    the 
difference     between     a     firm     of     attorneys     of 
high      repute      here     sharing     with     an     agent 
up-country     and      a      local      attorney      sharing 
fees    with    an    agent  ? — The    difference    is    this  : 
Sharing  the  fees  of  a  partnership  means  that  the 
two  are  together  in  the  same  business  whilst  the 
other  is  making  an  allowance,  and  that  has  existed 
for  many  years,  in  fact  long  before  my  time.     The 
allowance  is  made  on  the  principle  of  debiting  the 
agent  with  the  costs  and  making  him  an  allowance 
on  them. 

475.  Mr.D.M.  Brown.~\  Are  you  aware  that  there 
is  a  practice   by   attorneys  of  giving  allowances 
to  debt  collectors  ? — I  think  the  giving  of  allow- 
ances has  not  been  limited  to  professional  men, 
and  T  think  it  would  be  desirable  if  it  were.     I 
believe  there  are  cases  in  which  allowances  are 
made  to  certain  trust  companies  from  whom  firms 
get  their  work.     I  think  it  would  be  desirable  it' 
that  was  stopped. 
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Mr  47(5.   .]/, .    ('roDH'ri<iht-Schreiner,~}    Would  you   be 

bridg«R.ir  prepared  to  favour  the  admission  of  law  agents  in 
OT  1909  -Native  territories  on  the  same  conditions  as  they 
an1  admitted  in  this  Colony  V — I  find  it  very  difficult 
to  ascertain  anything  about  the  law  in  the  terri- 
tories. It  is  generally  to  be  found  in  proclamations. 
I  did  not  know  that  there  were  no  agents  in  the 
territories. 

477.  Chairman.}  There  are  plenty  of  them  and 
they  are  very  active  too  ? — I  thought  there  were. 

478.  The  next  matter  is  making  it  an  offence  to 
act  falsely  as  a  duly  qualified  practitioner.  Do  you 
wish  us  to  understand  that  the  remarks  you  have 
made  with  regard  to  the  conduct  of  some  of  these 
agents  is  dealt  with  by  this  clause  ? — That  would 
apply  to  either  a  law  agent  or  an  attorney. 

479.  Will  it  apply  to  the  case  you  mentioned 
from  Wynberg,  who  has  a  board  hung  up  in  Cape 
Town  ? — I  think  it  would.     On  several  occasions 
the  Society  have  had  to  take  steps  against  men  for 
practising  as  attorneys,  but  not  against  parties  for 
acting  as  agents. 

480.  Mr.    UpingionJ]    There    is    one    point  you 
missed.     What    was    the    arrangement    formerly 
between    attorney    and    agent,   where    the    agent 
undertook  work  in  the  Magistrate's  Court  on  be- 
half of  the  attorney  ? — I  think  the   arrangement 
was  that  the  agent  gave  the  attorney  a  share  of 
the  fees. 

481.  He  would  hand  over  the  Magistrate's  Court 
work  to  the  agent,  and  the  agent  then  made  an 
allowance  ? — Yes,  that  used  to  be  the  practice,  but 
1  do  not  think  the  arrangement  is  often  made  now. 

482.  Chairman J]    Do  you  think  articled  clerks 
should   be  permitted   to  attend    Court? — At  the 
present  time  under  the  rules  articled  clerks  arc- 
not  permitted  to  go  into  Court.     I  think  it  is  de- 
sirable that  at  the  present  time  an  articled  clerk 
should,  after  a  certain  period  of  the  articles  has 
been  served,  be  enabled  to  go  into  Court.     In  that 
way  they  will  gain  a  lot  of  practical  experience. 

483.  Mr.  D.  M.  Brown.}    What  experience  does  M 
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barrister  get  before  he  is  called  to  the  bar  ? — I  can-     T  Mr. 
not  tell  you.  Abridge!"" 

484.  He  gets  none.     I   have   seen   a  boy  of   17  ^ 

/;  n  /.  i     .  r.  •  X<  tsOV.    5,     1909. 

vears  of  age  earning  tees  for  his  firm  in  Court  as 

*>•  C» 

an  articled  clerk  ? — There  might  be  an  age  limit, 
and  also  a  service  limit.  Say,  during  the  last 
eighteen  months  of  his  service  he  should  be 
allowed  in  Court. 

485.  Mr.  Upington.}   Your  idea  is  that  it  would 
be  a  useful  training  ? — Yes,   I   think  it  is  really 
necessary.     It  is  more  than  useful  ;  it  is  necessary. 

486.  Chairman.']  A  six  months  clerk  practising 
on  the  unsuspecting  public  might  be  very  good 
experience  for  the  clerk,  but  I  doubt  if  it  would 
be  for  the  clients  ? — There  should  be  a  limit. 

487.  What  do  you  wish  to  refer  to  next  ? — The 
next  clause  is  clause  25.     There  is  an  amendment 
proposed  to  that.     I  have  some  hesitation  in  saying 
anything  about  it      It  does  not  affect  the  members 
of  the   legal  profession  so  much.     I   understand 
that  the  agents  think  the  present  law  is  not  fair 
to  them. 

488.  Mr.  Upington.']  Do  you  not  see  that  under 
that  clause,  as  it  is  at  present  drafted,  the  Incor- 
porated Law  Society  will  have  to  take  action,  for 
it  says  all  such  proceedings  shall,  as  far  as  possible, 
be  brought  to  hearing  and  adjudication  in  the  same 
manner  as  complaints  against  attorneys,  and  the 
pioceedings    thereof     conducted  ? — There    is    an 
amendment.     It   certainly  seems  to  me  that  the 
Magistrate  would  be  the  best  party  to  deal  with 
this. 

489.  Chairman.']  Then  you  think  it  should  be  left 
there  ? — If  the  procedure  as  suggested  under  clause 
25  is  adopted  it  will  lead  to  additional  expense. 
It  merely  makes  the  Magistrate  a  recording  officer 
and  I  hold  that  if  he  takes  evidence  he  should  be 
entitled  to  send  in  a  report. 

490.  Mr.  D.  M.  BrownJ]  But  the  agent  has  a  right 
of  appeal  ? — Under  the  proposed  clause  the  Magis- 
trate has  to  record  the  evidence  only. 

491.  Chairman.]   How    are    complaints    against 

[A.  10— '09.]~  Resident  Magistrate's  Court  Amendment  Bill.  G 
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Mr.       attorneys  brought  before  the  Supreme  Court  now  ? 

\N.G.  Fair-          -^       .^J     ci       •    j  u  J.T   • 

bridge.       -By  the  Society,  but  it  does  not  say  anything  in 
NOT  s  1909  *ke  ^^  about  the  Law  Society. 

!!>?.  The  clause  says  that  the  Supreme  Court 
may  inquire  into  any  charge  of  misconduct  i> re- 
ferred against  any  agent  of  a  Magistrate's  Court 
and  should  the  same  prove  to  bo  well  founded, 
may  order  the  removal  of  his  name  from  the  roll 
of  agents  either  conditionally  or  absolutely,  may 
suspend  him  from  practice  for  a  limited  period  or 
mate  such  other  order  as  it  may  think  fit.  All 
such  proceedings  shall,  as  far  as  possible,  be 
brought  to  hearing  and  adjudication  in  the 
same  manner  as  complaints  against  attorneys  and 
the  proceedings  thereof  conducted.  I  ask  you  in 
what  manner  are  the  complaints  against  attorneys 
and  the  proceedings  thereon  brought  for  adjudica- 
tion before  the  Supreme  Court  ? — The  complaints 
are  brought  by  the  Council  of  the  Incorporated 
Law  Society  under  the  statutory  provision  requir- 
ing them  to  do  so  on  due  cause  being  shown.  The 
clause  does  not  say  mutatis  mutandis,  that  they  are 
to  do  the  same  thing  with  law  agents.  My  opinion 
is  theat  the  Law  Society  are  not  expected  to  do  it. 

493.  Can  you  throw  any  light  then  on  the  second 
portion  of  this  clause  ? — I  did  not  draft  it. 

494.  From  what  you  say  then  it  means  nothing  ? 
— I  think  it  was  drafted  in  a  hurry  and  does  not 
mean  very  much.      It  does  not  make  provision  for 
a,  very  obvious  point. 

495.  Then  there  is  the    amendment.      On   that 
you     prefer     to     say     nothing.        You     do     not 
care    to    express     an     opinion  ? — It    is   a   matter 
for    agents,     and     the     Council    has    no    views 
to     express     on     it.       If     the     procedure     laid 
down     is    followed    it    will     not     be     sufficient 
The     Magistrate    has    to     do    more    than     just 
send   in   the   record.      The   Council   of    the   Law 
Society  cannot  take  up  the  burden  of  instituting 
proceedings  against  agents.     In  taking  these  pro- 
ceedings the   cost  is  very   heavy   and  it  is   very 
seldom  recovered. 
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496.  Do   you  think  the  procedure  proposed  is       Mr. 
desirable  ?-No.  Wb 

497.  Quite  apart  from  the  matter  of  funds  you 

do  not  think  it  is  a  desirable  principle? — No  ;  itNov' 5>  r 
would  be  putting  our  knives  into  somebody  else's 
loaf. 

498.  On  the  next  clause,  clause  26.  which  lays 
down  the  tariff  of  charges,  do  you  approve  of  the 
intention  that  the  tariff  shall  be  railed  ? — 1  have 
no  objection  to  the  amendment  to  clause  26,  but  I 
do  not  see  any  particular  reason  for  introducing  it. 

499.  As  far  as  you  are  aware  has  the  Supreme 
Court   recently   increased   the    tariff  ? — I    do   not 
think  they  have,  but  they  have  provided   for  a 
double  fee.     They  have  given  a  Magistrate  power 
to  award  a  double  fee  in  certain  cases,  but  the 
Magistrates  have  set  their  faces  against  it. 

500.  I  asked  you  that  because  I  thought  the 
Chief  Justice  had  recently  said  that  the  Judges 
had  made  some  basis  of  charges  ? — This  clause  is 
to  enable  a  Magistrate  when  a  case  has  gone  out  of 
the  ordinary  routine  to  give  a  larger  fee. 


Monday,  8th  November,  1909. 


PEESENT : 


THE  ATTORNEY-GENERAL  (Chairman). 


Mr.  H.  S.  van  Zyl. 
Mr.  D.  M.  Brown. 
Mr.  Cronwright 


Mr.  Oosthuisen. 
Mr.  Louw. 
Mr.  Michau. 


Schreiner. 

Mr.  William  George  Fairbridge,  further  examined. 
501.  Chairman.]  What  is  the  next  point  to  which  ,     Mr. 


W.  G.  Fair- 


you  wish  to  draw  our  attention  ? — I  do  not  quite     bridge. 
understand  the  reference  in  section  twenty -nine  to      •  — 
section  five  of  Act  No.  35  of  1893.     I  have  turned  * 
up  that  section,  and  it  does  not  fix  any  period. 
I  think  that  must  be  a  mistake. 
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Mr.  502.  Otherwise  YOU  approve  of  the   section  ? — 

W.G.  Fair-    y 
bridge. 

503.  And  section  thirty  ? — Section  thirty  is  one 
9l  of  general  importance  ;   it  does  not  affect  the  pro- 
fession partic-ularly,  but  as  far  as  one   can   give 
one's  individual  opinion  there  would  seem  to  be 
some  objection  to  remitting  a  case  for  final  decision 
to  the  magistrate  who  had  taken  that  case  in  the 
first    instance.     There    would    not    be   the   same 
objection  if  another  magistrate  were,  appointed   to 
hear  the  case.     The  magistrate  who  lias  heard  the 
case  originally  will  probably  have  taken  a  some- 
what active   part   in   the   matter,  and  cannot  be 
quite  impartial,  no  matter  however  much  he  may 
wish  to  be. 

504.  This  section  does  not  deal  with  that  point ; 
it  deals  with  the  prisoner's  right  to  claim  trial  by 
jury  ? — I   am  referring  to  the  present  procedure 
under  which  a  case  is  remitted  and  the  magistrate 
disposes  of  it  finally. 

505.  Do  you   approve  of  the  principle   in   this 
section  that  an  accused  person  who  is  committed 
for  trial  should  have  the  right  to  claim  trial  by 
jury  in  every  case  if  he  so  desires  ? — I  think  it  is 
a   reasonable  provision.     It    is    not   a   matter   in 
which  the  Law  Society  is  specially  interested. 

506.  This  is  a   matter   of  general  interest   and 
general  importance,  but  the  criticism  on  it  would 
come  from  the  administration  rather  than  from  the 
profession  ? — Yes. 

507.  Mr.   Loaw.]     Do  you   approve    of    section 
thirty? — It  is  not  a  matter  upon   which   I  have 
any  particular  observations  to  make,  speaking  on 
behalf  of  the  Council  of  the  Law  Society.     It  is 
a  provision  which  affects  the  general  public,  but 
it  does  not  concern  us  from  a  professional  point  of 
view.    There  is  a  good  deal  to  be  said  for  it,  but  I 
do  not  wish  to  say  much  on  it,  because  I  do  not 
think  that  I  can  say  any  more  than  anyone  else. 

508.  Chairman^  Have  you  anything  to  say  with 
regard  to  section  thirty-one  ? — I  think  that  would 
be  a  useful  clause.   It  must  be  made  wholly  discre- 
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tionary,  however  ;   if  there  is  any  doubt  about  its     r  Mr. 
being  wholly  discretionary  it  should  be  modified.     W\ 

509.  It  says  "it  shall  be  lawful."  You  have  no 
observation  to  offer  with  regard  to  the  wide  scope  N 
of  the  words  "  who  are  unable  to  attend  court," 
which  Mr.  Buissinne  spoke  about  ? — I  think  if  it 
is  so  worded  that  it  will  be  wholly  discretionary, 
then  the  magistrate  can  allow  such  an  application 
if  he  considers  it  necessary.  With  regard  to  section 
thirty-two,  as  it  stands  now,  I  do  not  think  it  will 
•do.  That  must  be  made  wholly  discretionary.  I 
think  I  should  be  inclined  to  omit  the  words 
•"  and  upon  being  satisfied  that  there  are  no 
reasons  such  as  that  such  party  or  witness  is 
suffering  from  an  infectious  or  contagious 
illness  to  prevent  or  render  such  course  impolitic." 
I  should  leave  those  words  out  altogether,  and 
simply  give  the  magistrate  power  on  sufficient 
-cause  shown.  Then  I  think  it  is  hardly  right  to 
say  that  the  magistrate  shall  "  hold  a  special 
sitting  for  the  purpose  of  the  taking  of  such 
evidence  at  the  place  where  the  party  or  witness  to 
be  examined  is."  I  think  it  should  give  the 
magistrate  power  to  hold  a  commission  at  any 
place.  Then  after  the  words  ''exactly  as  if"  I 
would  omit  "  the  proceedings  were  being  held  in 
the  premises  wherein  such  Court  usually  sits,"  and 
subsitute  "such  evidence  had  been  given  in  Court." 
It  will  read,  "...and  shall  be  recorded  exactly  as  if 
such  evidence  had  been  given  in  Court."  Section 
thirty-three  would  be  a  very  useful  clause,  but  that 
should  also  be  discretionary  ;  I  think  the  drafting 
of  that  clause  might  be  improved.  Then  in  line  30,  in 
regard  to  evidence  taken,  it  says  "  the  witness  shall 
sign  the  same  at  the  foot  thereof  "  :  I  think  that  is 
an  error,  and  was  meant  to  read  "  the  witness  shall 
sign  his  name  at  the  foot  thereof."  If  the  witness 
refuses  to  sign  his  name  the  proceedings  are  stayed. 
There  should  be  an  addition  providing  that  if  he 
refuses  to  do  so  the  magistrate  shall  have  power 
to  certify  the  record  and  send  it  up  without  the 
signature. 
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Mr.  510.  Is  that  all  you  wish  to  say  about  that? — Yes. 

W'bridje.ir  511.  Have  you  any  observations  to  make  upon 
the  Schedule? — Clause  Two  of  the  Schedule  pro- 
:'  vidos  that  when  the  parties  come  into  Court  the  case 
shall  be  posponed  if  either  side  requests  it.  I  do 
not  think  it  should  be  bound  to  be  postponed  on 
the  application  of  either  party  as  provided  for 
here  ;  if  the  magistrate  thinks  fit  the  case  should 
be  proceeded  with.  I  think  the  word  "  shall  "  oc- 
curring in  lines  1  and  3  of  the  clause  should  be 
made  "  may."  I  would  give  the  magistrate  dis- 
cretion in  all  these  cases.  Arising  out  of  that  I 
think  it  would  be  advisable  to  make  an  alteration 
prohibiting  the  filing  of  what  is  called  the  plea  of 
general  issue,  because  that  is  no  plea  at  all. 

512.  A  plea  of  general  issue  is  reallv.  strictly. 

«/   i  «     ' 

a  denial  of  every  allegation  made  by  the  plaintiff. 
If  you  provide  for  pleadings  where  crisp  issues 
cannot  be  raised,  is  not  that  plea  a  great  conveni- 
ence to  the  practitioner  in  many  cases  ? — It  is  a 
great  convenience  to  the  defendant's  agent,  but  I  do 
not  think  it  helps  the  case  in  Court. 

513.  Take  the  case  of  an  attorney  being  unable 
to  communicate  with  his  client  in  time  if  he  is 
suddenly  called  upon  to  plead.     You  must  remem- 
ber that  in  the  Magistrates'  Courts  you  have  not 
the  same  scope  for  the  preparation  of  pleading  as 
in  the  Higher  Courts  ? — He  is  not  bound  to  put  in 
any  plea  until  the  case  comes  on. 

514.  Mr.   Cromcriyht   SchreinerJ]    A  client  may 
only  get  there  ten  minutes  before  the  case  comes 
on? — It  does  seem  to  me  that  the  plea  of  general 
issue  is  put  in  in  most  cases  as  a  matter  of  course, 
and  the  plaintiff  does  not  know  what  the  defen- 
dant's evidence  will  be. 

515.  Chairman.']  They  put  in  a  plea  of  general 
issue  in  the  same  way  as  you  put  in  a  prayer  for 
alternative  relief  ? — Yes. 

516.  When  he   does  not  see  any  other  ground 
to   defend  on.  he  pleads  to  be  relieved  on  the 
general  issue.  With  regard  to  what  Mr.  Cronwright 
Schreiner  explains  to  you  as  what  does  actually 
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happen,   do    you  feel    inclined    to    modify  your    ,  Mr. 
views  ? — Under  this  provision  the  agent  can  always  Wb 
put  in  a  simple  plea,  instead  of  denying  all  the        — 
allegations  of  fact,  and  conclusions  of  law,  which 1 
puts  everything  to  the  issue.     I  think  no  injustice 
would  be  done  by  compelling  parties  to  state  their 
defence. 

517.  Mr.  H.  S.  van  ZylJ]    As  clause   two  stands 
now.  you  have  to  bring  the  parties  into  court  first 
before  you  reach  the  pleading  stage  ? — Yes. 

518.  Is  not  that  undesirable  ;  does  it  not  lead  to 
increased  costs  ? — I  have  said  that  I  do  not  think 
this  provision  that  the  Court  shall  postpone  the 
hearing  upon  the  application   of  either  party  is 
reasonable  ;  I  think  it  should  be  entirely  in  the 
discretion  of  the  Court.     The  Court  may  object  to 
postponing  the  hearing  in  a  certain  case.     Perhaps 
a  case  comes  on,  and  the  plaintiff  has  brought  a 
dozen  witnesses  from  a  distance,  and  all  the  de- 
fendant has  to  say  is,  "  I  want  to  plead."     As  the 
clause  stands,  either  side,  without  any  reason,  can 
have  the  case  postponed  to  a  later  date  and  plead- 
ings ordered  .to  be   filed.     I  do  not  quite  see  why 
the  clause  has  been  drafted  in  this  form.     I  can 
understand  its  being  drafted  so  as  to  allow   the 
defendant  to  ask  for  a  postponement,  but  what  the 
object  of  the  drafting  is  so  that  the  plaintiff  can 
require  a  postponement  I  do  not  know. 

519.  It  seems  to   me   that   it   wrill   lead   to   un- 
necessary costs,  because  you  have  to  pay  the  day's 
costs  and  then  postpone  the  case  ? — If  the  matter 
is  left  wholly  in  the  discretion  of  the  magistrate 
he  can  make  whatever  order   seems  just   in   the 
particular  case.     In  some  cases  the  issue  would  be 
so  clear  that  the  magistrate  would  say,  "  There  is 
no  postponement  necessary.     The  plaintiff  is  here 
with  his  witnesses  and  also  the  defendant ;    the 
defendant  knows  what  he  has  to  meet,  and  the 
case  will  go  on." 

520.  Mr.   D.   M.   Broirn.}    In   some   Courts  the 
principle  followed  is  that  all  the  cases  are  called 
and  no  contested  cases  are  taken  that  day,  the 
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.     other  side  having  intimated  that  they  will  defend; 
the    magistrate    keeps    a    permanent    diary 


L)  recording  these  postponements  of  contested  cases. 
What  do  you  think  of  that  procedure?  —  I  think 
that  is  reasonable,  and  I  think  it  is  necessary  in  a 
place  like  Cape  Town,  for  this  reason,  that  there 
are  a  good  many  provisional  cases,  and  if  contested 
cases  are  to  be  taken  on  the  day  they  are  called,  it 
will  mean  that  many  unopposed  cases  will  not 
come  on,  and  the  people  concerned  will  be  kept 
waiting  i'or  days  or  weeks  for  their  cases  to  be 
called.  The  best  procedure  is  that  by  which  the 
Magistrate  fixes  certain  dates  for  opposed  cases. 
Of  course  in  a  country  Court  there  may  be  only  one 
contested  case,  and  it  would  not  be  necessary  to  do 
this,  nor  would  it  be  reasonable  to  allow  the 
defendant  to  say,  "I  do  not  want  the  case  heard 
to-day.''  In  the  country  the  practice  must  be  for 
the  plaintiff  to  be  there  with  his  witnesses,  and  it 
is  not  reasonable  that  the  case  should  be  postponed, 
because  he  may  have  come  from  a  great  distance. 
The  practice  in  Cape  Town,  however,  is  a  proper 
one,  as  I  have  explained,  and  business  cannot  be 
carried  on  without  it.  If  it  is  all  covered  by  the 
discretion  of  the  magistrate  that  practice  will 
continue  in  Cape  Town,  because  the  magistrate 
will  provide  for  that. 

521.  Mr.  H.  S.  van  ZyL]  You  think  clause  two 
should  provide  for  that  ?  —  If  it  is  made  discretionary 
the  magistrate  will  make  whatever  order  is 
necessary. 

622.  Mr,  D.  M.  Brown.']  In  other  words,  the 
magistrate  should  have  discretion  to  let  the 
plaintiff  go  on  with  his  case,  or,  if  he  deems  it 
expedient,  postpone  it  for  the  defendant's  evidence  ? 
—  The  magistrate  should  have  full  power  in  every 
case. 

523.  Mr.  H.  S.   van  Zyl.}   You  are  in  favour  of 

laying  down  the  principle  that  there  should   be 

pleadings  in  every  case  in  the  Magistrate's  Courts  ? 

—I    was    going    to    make    a    suggestion   in   that 

connection  in  reard  to  clause  three  of  the  sche- 
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dule.     With   regard   to   that   clause,  I  think  the       Mr 
defendant  should  not  necessarily  be  barred  if  he  Wb 
has  not   filed   a  plea.     He   may   be   an  ignorant 

"Vnv     R 

person,  and  his  may  be  a  case  where  the  Court  * 
will  hear  him.  I  do  not  think  there  should  be 
the  same  strictness  as  in  the  Supreme  Court.  I 
was  going  to  suggest  that  the  Eules  might  be 
altered  so  that  if  the  plaintiff  gave  tho  defendant 
a  longer  time  in  wnich  "to  appear,  and  gave  notice 
at  the  same  time  to  file  a  plea,  if  the  defendant  in 
such  a  case  failed  to  file  a  plea  beforehand  the 
magistrate  should  take  the  fact  of  his  refusing  to 
do  so  into  account  when  granting  costs,  whatever 
the  issue  of  the  case  might  be.  The  defendant 
will  have  notice  to  file  a  plea,  and  does  not  do  so, 
and  perhaps  the  plaintiff  brings  a  number  of 
witnesses  who  would  have  been  unnecessary  if  a 
plea  had  been  filed  by  the  defendant,  and  in  such 
a  case  the  defendant  should  be  ordered  to  pay  the 
costs  of  those  witnesses,  even  if  judgment  is  given 
in  his  favour. 

524.  Clause  three  depends  upon  clause  two,  and 
where  the  magistrate  has  already  decided  under 
clause  two  that  he  should  file  a  plea  he  must  do 
so  ? — Yes.  and  if  he  does  not  the  Court  no  ay  take 
the   fact  into   consideration   on   the   question    of 
costs,  but  I  would  not  provide  that  he  should  be 
absolutely  barred  on  account  of  not  filing  a  plea. 

525.  Mr.  D.  M.  Brown.']   Why   would  you   say 
that  if  the  magistrate  has  ordered  him  to  file  a 
plea,  and  he  has  not  done  so,  then  he  should  not  be 
barred? — Many  people  going  to  the  magistrate's 
court    do    not    know    what    a    plea    is.      Some 
men    would    be    so    stupid    that     they     could 
not    file    a    plea    if    ordered    to    do    so,   and   in 
such  a  case  the  magistrate  must  do  justice  between 
the  parties,  although,  as  I  say,  additional  costs  in- 
curred through  the   non- filing  of  plea  by  the  de- 
fendant should  be  borne  by  the  defendant 

526.  Mr.  H.  S.  van  Zyl.}    You  are  not  in  favour 
of    a   very   strict  procedure    in    the   Magistrates' 
Courts  ? — No,  but  1  should  like  a  procedure  which 
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enable  the  parties  to  know  what  the  issues 
ft1'*'-  *°  J»s  to  settle  them  as  quickly  as  possible. 


NOT  8i9o«»  -      suppose  in  many  country  places  you  have 

'  not  got  a  man  who  can  put  a  good  plea  on  record, 
and  a  case  might  be  lost  through  a  plea  being 
badly  drawn?  —  Yes. 

528.  Mr.  D.  M.  Brown.]     Would  you  alter  the 
pleadings  to  a  statement  of  defence'?  —  The  words 
in  clause  two  are  M  a  statement  clearly  disclosing 
his  defence  ;"  the  word  "  pleadings  "  does  not  occur 
at  all. 

529.  Mr.  Michau.]     What  is  your  idea  with  re- 
gard to  exceptions  in  the  Magistrates'  Court  ?    We 
know  from  experience  that  these  exceptions  are 
constantly  being  raised,  and  as  a  rule   they   are 
frivolous  objections.     I   suppose  exceptions  could 
hardly  be  debarred  altogether  ?  —  Of  course,  an  ex- 
ception may  dispose  of  a  case.     In  many  cases  you 
find  in  a  Magistrates'  Court  that  an  exception  is 
actually  a  plea.     Where  a  plaintiff  sues  for  goods 
sold  and  delivered,  you  may  see  011  the   record, 
"  Defendant  excepts  the  claim  inasmuch  as  he  has 
paid  the  amount."     That  is  not  an  exception,  but 
a  plea.     Perhaps  such  a  gross  case  as  that  does 
not  occur,  but  it  is  an  example.     I  must  say  that 
there  is  a  great  deal  of  expense  incurred  in  con- 
nection with  frivolous  exceptions. 

[At  this  stage  the  chairman  left  the  room  and 
Mr.  Michau  took  the  chair.] 

530.  Acting  Chairman.]  Will   you   resume   your 
remarks  ?  —  Clause  Five  of  the  schedule  would  be 
unnecessary  according  to  the  manner  in   which 
clause  three  might  be  worded  ;    if  clause  three  is 
amended  clause  five  may  be  unnecessary.     I  do 
not  think  I  have  any  other   special   remarks  to 
make. 

531.  I  suppose  you  agree  to  the  substitution  of 
the  new  Rule  11,  stipulating  the  period  of  within 
four  days  after  appeal  ?  —  Yes.   Of  course  there  will 
be  some  verbal  amendments  which  will  follow,  for 
instance  there  will  have  to  be  an  amendment  of 
Rule  12.     With  regard  to  Rule  14,  this  will  be  un- 
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necessary  if  sections  twelve,  thirteen  and  fourteen  Mr. 
of  the  Bill  do  not  stand.  There  is  one  further  w'^^^ 
point  I  might  refer  to.  I  believe  Mr.  Buissinne 
was  asked  whether  any  unqualified  people  have  ov' 8)  l 
practised  as  practitioners,  and  whether  it  is 
necessary  to  have  any  clause  against  people 
falsely  acting  as  duly  qualified  practitioners.  The 
Law  Society  took  proceedings  against  a  man 
named  Diepraem,  reported  in  15  "  Cape  Times " 
Law  Eeports,  page  188.  There  was  no  order, 
because  the  man  left  the  Colony,  but  there  would 
have  been  an  order.  There  was  also  a  case  against 
a  man  named  Chick,  reported  in  18  "  Cape  Times" 
Law  Eeports,  page  674,  and  a  further  case  against 
a  man  named  Eivera,  reported  in  16  "  Cape  Times  " 
Law  Eeports,  page  437.  He  represented  himself  as- 
an  attorney,  and  I  believe  he  was  subsequently 
proceeded  against  by  the  Medical  Society  for 
representing  himself  as  a  doctor.  Those  are 
specific  cases.  There  have  been  others,  which 
have,  perhaps,  not  come  before  the  Court,  where 
people  have  falsely  represented  themselves  as 
qualified  practitioners. 

532.  Mr.  H.  S.  van  Zi/L]    Has    the    Court    any 
difficulty  in  dealing  with  them  now  ;  does  it  feel 
it  has  net  jurisdiction  ? — It  has  jurisdiction. 

533.  In  what  way  is  the  position  really  improved 
by   this  ? — It  would   now   be  statutory,  and   pre- 
viously the  Court  has  simply  acted  in  its  discretion. 

534.  Acting    Chairman.]    Does   this   section   not 
give  a  magistrate  power  over  a  man  practising  in 
his  Court  ?     The  cases  you  instanced  were  charged 
before  the  Supreme  Court  V — The  magistrate  would 
clearly  have  power,  apart  from  this  section,  to  take 
cognisance  of  such  a  case,  but  I  do  not  think  many 
magistrates  would   assume   the    power   although 
they  really  have  it. 

535.  Mr.  H.  8.  van  Zt/L]     Section  twenty-three 
only  really  puts  in   statutory  form  what  has  so- 
far  been  regarded  as  law  ? — What  we  really  regard 
as  law  if   often  put   into   statutory  form  in  this- 
wav. 
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53(>.  Mr.  Oost/tuisen.]  Do  you  tliink  that,  as  this 
Bill  fs  drawn  up.  and  \vith  the  amendments  which 
have  been  suggested  by  the  Committee  of  Legal 
Practitioners,  there  will  be  more  work  thrown  on 
the  Magistrates'  Courts  ? — There  will  be  to  some 
extent.  It  will  enable  cases  in  which  damages  are 
claimed  not  exceeding  an  amount  of  £40  to  be 
brought  into  the  Magistiates'  Courts. 

537.  You  think  that  is  one  of  the  advantages  of 
this  measure  ? — I  think  it  is  necessary  to  enable 
such  cases  to  be  brought. 

538.  You    believe    it  will   materially   help   the 
public  ? — I  think  most  of  the  provisions  in  this 
Bill  help  the  public.     Some  I  do  not  approve  of, 
but   others   I   do.     For  instance,  I  do   not   think 
sections  twelve,  thirteen   and  fourteen   will  help 
the  public,  and  I  have  already  said  so. 

539.  Acting  Chairman.]  On  the  whole  do   you 
think  it  will  cheapen  litigation  ? — The  procedure 
instanced  of  having  a  plea  filed  before  the  parties 
come    into    Court,   as    I    have   suggested,  would 
cheapen  litigation,  because  it  would  often  render 
it  unnecessary  to  bring  witnesses  up  twice. 

540.  Mr.  Cromc  right  Schreiner.']  It  will  cheapen 
litigation  also  by  enabling  more  cases  to  be  tried 
in   the   cheaper   Courts  ? — Yes  ;   it    will    cheapen 
litigation  where  increased  jurisdiction  is  given. 

541.  Mr.  D.  M.  Brown.]  Are  you  aware  that  in 
Natal  the  magistrate  has  jurisdiction   in  ordinary 
cases  up  to  £300? — I  do  not  know  the  Natal  law. 

542.  Do  you  not  think  the  limit  of  £40  is  much 
too  low  if  it  is   with   a  view   of  benefitting  the 
public  ? — I  think   it   might  be    increased   to  £50, 
but  it  would  be  advisable  to  stop  at  £50. 

543.  In  the  Transvaal  and  O.E.C.  it  is  £100  ?— I 
do  not  know  what  class  of  magistrate  they  have 
there,  nor  wrhat  the  circumstances  are.     I  under- 
stand the  Magistrates'  Courts  in  both  these  Colonies 
are  somewhat  differently  constituted. 

544.  Your  reason  for  not  advocating  the  increase 
is  in  consequence  of  the  magistrate  not  being  able 
to  adjudicate  on  suoh  a  large  amount  as  £100? — 
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Because  the  cases  involving  larger  amounts  often        Mr. 
present  a  good  deal  of  difficulty,  and  I  do  not  think 
the  magistrates  are  qualified  in  every  way  to  deal 
satisfactorily  with  them. 

545.  From  the  point  of  law  ? — From  the  point  of 
law  and  also  judging  the  facts.     The  judgment  of 
the  magistrate  on  the  question  of  facts  is  often 
exceedingly  unsatisfactory. 

546.  Would  you  be  in  favour  of  inserting  a  clause 
to    refer    points    of    law   to   be   argued   before   a 
Superior  Court  ? — That  can  be  done  on  appeal,  as  at 
the  present  time,  and  I  do  not  think  that  suggestion 
would  cheapen  the  cost  in  any  way. 

547.  Can  you  give   any  material  reason,  other 
than  the  question  of  its  being  impossible  for  the 
magistrate  to   deal  satisfactorily   with   fa,cts  and 
points  of  law  on  questions  involving  an  amount 
of  £100? — The  jurisdiction   of   the  magistrate   is 
limited  because  he  is  not  supposed  to  be  sufficiently 
well  acquainted  to  deal  with  cases  above  a  certain 
magnitude  ;  that  is  the  whole  principle. 

548.  With  the  exception,  say,  of  actions  of  tort,, 
the  magistrate  would  be  able  to  deal  with  ordinary 
cases  up  to  £100  ? — There  is  jurisdiction  of  different 
amounts  in  different  cases.     The  point  is  whether 
it  should  be  increased,  and  I  think  it  should  be 
increased  to  £40  or  perhaps  £50  in  all  cases,  but  I 
do  not  think  it  is  advisable  to  go  beyond  that. 

549.  Would  you  not  go  to  £100,  making  it  uniform 
with  the  O.E.C.  and  Transvaal  ? — No  ;  I  do  not  see 
any  particular  advantage   in   uniformity   in   that 
respect. 

550.  Mr  Cronwriyht  SchrewerJ]  Would  it  mollify 
you  on  this  point  if  adjudication  on  an  amount  of, 
say,  £100  were  confined  to  magistrates  and  assistant 
resident  magistrates  to  an  amount  of  £50  ? — I  do 
not  think  1  am  in  a  position  to  say  whether  such  a 
distinction  could  be  drawn  ;  I  do  not  sufficiently 
know  the  difference  between  the  two  classes. 

551.  Mr.    H.   8.   van   ZyL]     Assistant   resident, 
magistrates  are  very  often  young  men  with  little 
experience,  and  it  is  certainly  not  desirable  that 
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M..        they  should  adjudicate  upon  cases  of  very  great 

bdifr*/    amount? — That,  I  think,  is  one  of  the  reasons  why 

o  the  jurisdiction  is  limited,  because  very  often  these 

"  cases  come  before  an  acting  magistrate,  who  is  not 

always   qualified.     I   think  they   take   it   on   the 

average   qualification   of  the  magistrates.      Some 

magistrates  who  are  older  are  less  qualified  than 

the  younger  ones. 

552.  Acting    Chairman.]       And   there   are   some 
districts  where  the   assistant  magistrates  are  far 
better    qualified    than    the    resident    magistrates 
themselves  ? — That  may  be. 

553.  Mr.  D.  M.  Brown.]     Practically,  you  would 
be  against  adjudication  above  a  certain  amount  by 
magistrates  with  less,  say,  than  ten  years'  exper- 
ience ;  would  that  meet  you  ? — No.     A  man  might 
not  have   had   a  great   deal   of    experience   as   a 
magistrate,    but    have     been     employed     in     the 
Attorney -General's  office  for  some  time  and  have  a 
great  deal  of  legal  experience. 

[At  this  stage  the  Attorney-General  returned, 
and  Mr.  Michau  vacated  the  chair.] 

554.  Mr.  Michau.']  I  presume  you  agree  generally, 
on  behalf  of  the  Law  Society,  with  Mr.  Buissinne's 
evidence  in  regard  to  the  Secretaries  of  Divisional 
Councils  appearing  before  any  magistrate's  Courts? 

-I  was  not  quite  clear  as  to  what  his  evidence 
on  the  point  was.  I  think  in  the  collection  of 
rates  and  matters  of  that  kind  there  is  no  objection 
to  the  Secretary  of  a  Divisional  or  Municipal 
Council  appearing,  but  in  cases  which  are  not 
matters  of  rates  I  do  not  think  he  should  be 
allowed  to  appear.  He  could  appear  in  cases  of 
rate  collection,  and  also  proceedings  under  the 
Small  Debts  Act,  but  I  do  not  think  there  is  any 
reason  to  give  a  body  of  that  kind  a  special 
privilege  ;  and  I  certainly  do  not  see  the  object  of 
giving  a  "  company  or  corporation "  —which  I 
think  are  the  words  in  the  new  Rule  of  Court- 
power  to  appear  in  that  way. 

555.  Mr.  Cronwriuht-Schreiner]    Would  you  con- 
fine it  to  public  bodies  ? — Yes,  in  respect  of  rates. 
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556.  Mr.  MichanJ]     Does  not  that  rule  applv  to        Mr. 

•'  TTT       i~l        "17  Q  J  Y* 

secretaries  of  companies  ? — Yes  ;  I  do  not  see  why     bridge. 
companies  should  have  that  privilege.  — 

557.  Mr.  Buissinne  told  us  that,  as  President  of 
the   Council   of  the  Law   Society,   he  had   made 
representations  to  the  judges  to  abrogate  that  rule, 
because  he  did  not  think  it  was  fair  to  the  pro- 
fession ;  but  I  take  it  that  was  only  his  own  view  ? 

-That  is  the  view  of  the  Council. 

558.  Mr.  H.  S.  van  ZyL]     Do  you  think  it  would 
be  fair  to   the  public  to   abrogate    that   rule? — 
Attorneys  and  agents  are  members  of  the  public 
also,  and  are  admitted  to  practise  in  these  Courts, 
and  they  should  have  a  certain  amount  of  pro- 
tection. 

559.  Seeing  that  the  plaintiff  or  the  defendent 
can  appear  in  person  if  they  choose,  why  should 
not  the  Divisional  Council  be  allowed  to  appear 
through  its  secretary,  who  very  often  is  an  attor- 
ney ? — If  he  is  an  attorney  or  agent  then  there  is 
no   objection.      Experience    tells    us  that    when 
unqualified  persons  appear  in  Court  the  proceed- 
ings are  protracted,  and  are  usually  more  expen- 
sive. 

560.  Mr.  D.  M.  Brown.]  Is  not  the  Secretary  to 
the  Company  in  the  same  capacity  to  the  body 
corporate   as  the   individual   is  to  himself  when 
appearing  for   himself  ? — The   body   incorporates 
itself,  and  gets  certain  privileges  as  such,  and  it 
naturally  follows  that   there  are  certain  disadvan- 
tages  to   the   Company   in    respect    of    its  being 
unable   to   appear  in   Court  itself,  and   I   see  no 
reason  for  a  special  Rule  of  Court  to  relieve  it 
from  the  effect  of  its  being  a  Company. 

561.  Supposing  it  is  a  very  small  action   over 
some   trifling   matter,   apart  from   rates,  and  the 
Secretary  to  the  Divisional  Council  is  better  able 
than  any  individual  to  appear  before  the  Court,  by 
reason,  of  knowing  the  tacts,  why  should  he  not 
appear  in  the  Magistrate's  Court  ? — I   will  put  it 
from  this  point  of  view,  that  professional  men  are 
subject  to  many   disabilities,   and   they  have   to 
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qualify  themselves,  and  I  think  it  is  unreasonable 
^0  allow  some  one  who  has  not  the  same  ability  to 
appear. 

562.  It  is  only  in  the  interests  of  the  legal  pro- 
fession that  YOU  give  this  answer  ? — Partly    that, 

•  V 

and  partly  because  when  unqualified  persons 
appear  the  proceedings  are  generally  protracted 
and  more  expensive.  That  is  not  always  the  case, 
but  usually  it  is. 

Mr.  William  Bunting  Shaw,  examined. 

Mr.  w.  B.        5(53.    Chairman  J]    You    are     an     Agent-at-LawT 

Shaw,      practising  in  Cape  Town  ?— Yes. 

NOV.  s,  !iso9.      564.  As  a  matter   of  interest,  is  your  practice 
confined  to  Cape  Town,  or  one  particular  Court  ? 
—I  practise  in  the  Peninsula  as  well  as  the  Cape 
Town  Courts. 

565.  Have   you    been    admitted    in    the    other 
Courts    too  ? — Yes ;     I    have     also     practised    in 
Graham's     Town,     Port     Elizabeth,     KimbeiieyT 
Cradock,  and  other  places. 

566.  How   long  have   you  been   in  practice  ? — 
Since  1878. 

567.  You  are  the  Secretary  of  the  Committee  of 
Legal  Practitioners  which  is  responsible  for  draw- 
ing up  this  Bill  ? — Yes. 

568.  That  Committee  is  also  responsible  for  the 
proposed  amendments  of  which  a  copy  has  been 
put  in  to  the  Select  Committee  ? — Yes. 

569.  Are  we  to  take  it  that  the  Bill,  with  those 
amendments,  represents  the  views  of  this  Com- 
mittee of   Legal  Practitioners  ? — Yes,  that   is   so. 
The  amendments  were  drawn  up  at  the  suggestion 
of  the  Incorporated  Law  Society,  after  consultation 
with  them. 

570.  I  suppose  this  Committee  of  Legal   Prac- 
titioners    represents     the     practitioners     in     the 
Magistrates'  Courts  here  ? — Yes. 

571.  Because  I  see  it  consists  of  attorneys  as  well 
as  law  agents  ? — Yes,  all  practitioners. 

572.  Before  coming  to  specific  clauses,  are  there 
any  observations  you  desire  to  make  upon  the  Bill 
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in  general  ? — I  should  like  to  make  this  remark,    Mr.  w. 
that  the  Committee  has  only  dealt  with  matters 
which  they  consider  to  be  of  absolutely    press- Nov  8 
ing  necessity.     A  large  number  of  other  recom- 
mendations were  sent  in,  which  were  not  considered 
so  pressing  as  these  which  have  been  dealt  with  in 
the  Bill ;    the  Bill  only  attempts  to  deal   with 
things   which   the   Committee   thinks   are   of    an 
urgent  nature. 

573.  Is  that  all  you  wish  to  say  about  the  Bill 
generally  ? — Yes. 

574.  You  have  been  present  during  the  greater 
part   of  the   examination   of   Mr.  Buissinne   and 
Mr.  Fairbridge,  and  have  heard  their  evidence  ?— 
I  have  heard  part  of  Mr.  Fairbridge's. 

575.  Without  taking  you  through  the  Bill  clause 
by  clause,  have  you  made  notes  of  anything  you 
wish  to  say  to  the  Committee  regarding  the  criti- 
cisms which  have  been  addressed  to  the  Bill  ? — 
Only  mental  notes. 

576.  In  several  respects  they  have  criticised  sec- 
tions of  the  Bill  unfavourably  ? — I  have  only  been 
here  for  a  short  time  during  Mr.  Fairbridge's  exami- 
nation, and  not  when  Mr.  Buissinne  was  examined. 

577.  Take  the   question  of   jurisdiction  ;    what 
do  you  say  with  reference  to  sub-section  (1)  of 
clause  six  ? — Do  you  agree  that  the  object  of  that 
sub- section  is  to  give  the  Magistrates'  Courts  juris- 
diction in  respect  of  foreign  judgments  ? — Yes. 

578.  At  present  they  have  jurisdiction  up  to 
£200  on  liquid  documents  ? — Yes. 

579.  But  this  is  to  enable  Magistrates'  Courts  to 
deal  also  with  foreign  judgments  in  liquid  cases  ? 
—Yes. 

580.  What  experience  have  you  had  of  instances 
arising  in  which  it  was  desirable  that  a  Magis- 
trate's Court  should  have    power  to  deal  with 
foreign  judgments  ? — I  only  know  of  one  instance 

— t.will  not  mention  the  names — which  occurred  a 
few  months  ago  in  Cape  Town. 

581.  One    case  ? — Yes.     The    defendant    was    M 
person  against  whom  it  was  hardly  worth  while 

[A.  10—09.]  -Resident  Magistrate's  Court  Amendment  Bill.  U 
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Mr.  w.  B.  incurring  heavy  costs  in  the  Supreme  Court.  1 1 
was  practically  admitted  that  the  judgment  was  a 
NOT.  s.  1909.  judgment  of  the  Court  in  Germany,  and  yet  L 
believe  nothing  came  of  the  case,  in  consequence 
of  the  expense  of  going  to  the  Supreme  Court. 
The  exception  was  taken  that  it  was  not  a  question 
within  the  jurisdiction  of  the  Magistrate's  Court. 

582.  Mr.  D.  M.  BroumJ]  Is  that  the  only  case  of 
the  kind  you  have  known  in  your  31  years  ex- 
perience ? — Yes. 

583.  Chairman .]  In   view   of  the  fact  that  you 
only  know  of  that  one  case,  is  there  any  necessity 
for  that  clause.     You  said  the  Bill  only  included 
necessary      matters  ? — I      think      everything     is 
necessary    which    tends    to    reduce    the   cost    of 
litigation. 

584.  Do  you  not  think  that  there  is  a  consider- 
able objection  to  allowing  Magistrates'  Courts  to 
deal  with  such  cases,  in  view  of  the  important 
questions  of  authentication  and  so  forth  which  arise 
in  connection  with  such  matters  ? — The  Committee 
had  necessarily  to  take  up  this  question  of  jurisdic- 
tion,   and   this   provision  was  proposed  by  some 
of  the  members  and  was  carried  by  the  Committee. 

585.  You  prefer  not  to  give  your  own  view  ? — I 
prefer  not  to  give  my  own  view  on  that  particular 
point. 

586.  What  do  you  say  in  regard  to  the  suggestion 
•   that  instead  of  £50  in  sub-section  (2)  of  section  six 

the  amount  should  be  £40? — I  do  not  see  the 
slightest  difference  in  making  the  amount  £40  or 
£50.  Higher  amounts  were  mentioned,  and  £50 
was  adopted  as  a  minimum  compromise  by  the 
Committee. 

587.  You  are  doubling  the  present  jurisdiction, 
because  it  has  hitherto  been  £20  ? — Yes. 

588.  You  say  £50  is  the  minimum  ? — The  Com- 
mittee thought  that  was  a  very  reasonable  amount. 

589.  In  regard  to  sub- section   (3)   of  the  same 
section,  first  of  all  I  take  it  that  it  is  quite  clear 
that  the  object  of  this  sub-section  is  primarily  to 
allow  any   claim    in    reconvention    for    damages 
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*        ^ 

equivalent  in  amount  to  any  amount  claimed  011    Mr.  w.  B. 
liquid  documents  under  the  jurisdiction  given  by 
sub-section  (1)  ?    You  have  there  a  new  provision  Nov-  «>  1909 
that  the  magistrate  shall  have  jurisdiction  in  all 
these  cases  up  to  £250,  and  you  are  now  going  to 
provide   that   in   such  a  case  the   defendant  can 
counterclaim  in  damages  up  to  £250  ? — Yes. 

590.  Do  you  think  that  is  desirable  ? — I  think  it 
is  absolutely  necessary. 

591.  Why  ? — It  does  not  always  follow  that  the 
person  who  sues  is  the  original  holder  of  the  note 
that  is  sued  upon,  and  the  man  sued  may  have  a 
claim  against  him  for  damages,  and  I  do  not  see 
why  in  that  case  the  defendant  should  not  have 
the  right  to  set  off  his  counter  claim,  provided  that 
the  old  regulation  was  still  in  force  that  the  matter 
might  be  moved  into   the   Supreme   Court  upon 
.security  being  given  for  costs.     I  think  if  people 
want  to  go  mto  the  Supreme  Court  in  a  case  of 
that  kind  there  should  be  security  given  for  costs 
on  the  part  of  the  person   wanting  to  go   to  the 
Supreme  Court,  when  he  can  get  the  law  supplied 
from  a  cheaper  source. 

592.  Under  this  you  give  the  magistrate  juris- 
diction to  try  claims  up  to  £250  ? — Yes.     I  do  not 
see  why  a  man  should  be  barred  from  setting  off 
his  claim  for  £250  when  the  other  man  is  suing 
him  for  that  amount. 

593.  Is  there  not  a  world  of  difference  between  a 
liquid  action  for  £250  and  a  counter  claim  which 
may  perhaps  involve  ticklish  points  of  law  ? — If 
the  defendant  was  claiming  £250  from  a  man  who 
was  suing  him  for  £250  I  should  consider  it  fair. 

594.  Then  according  to  you  we  need  have  no 
Supreme  Court? — But  there   are   many  cases  in- 
volving far  bigger  amounts. 

595.  According  to  your  view  it  does  not  matter 
if  the  amount  is  £5  or  £5,000,  because  a  claim  for 
damages  may  involve  complicated   questions  of 
law  ? — I  consider  that  if  a  man  has  any  right  to 
set  up  a  counter  claim  he  should  have  a  rignt  to 
do  so  for  the  amount  he  is  sued  for.     The  wording 
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*r.  W.B.    in    Act    No.   4;>  of    1885    is   to   that  effect— that   a 
perM>n  ran  set  oil'  a  counter  claim  to  the  amount 

»  a,  1909.  of  anv  liquid  claim  made  against  him.  That  is 
how  it  stands  at  present.  The  law  at  present  is  tha  t 
the  magistrate  has  jurisdiction  to  try  any  plea  of 
counter  claim  or  set-off,  when  sued  on  a  liquid  docu- 
ment, to  the  amount  of  that  liquid  document.  You 
will  see  that  sub-section  (4)  of  section  eight  of  Act 
No.  20  of  1856.  as  amended  by  Act  No.  43  of  1885. 
reads  as  follows :  u  As  often  as  any  action  or  suit 
shall  be  brought  upon  any  liquid  document  for 
any  sum  exceeding  one  hundred  pounds  as  afore- 
said, the  resident  magistrate  shall  have  jurisdic- 
tion to  try  any  plea  of  set-off  or  compensation,  or 
any  cross  case  or  claim  in  reconvention  not  exceed- 
ing the  amount  demanded  by  the  plaintiff  in  his 
summons,  whether  the  plaintiff  shall  or  shall  not 
succeed  in  proving  the  amount  so  demanded  to  be 
due."  There  you  have  a  provision  that  if  a  person 
is  sued  for  over  £100  he  can  put  up  a  counter 
claim  for  an  equivalent  amount.  Some  magistrates 
hold  that  you  cannot  do  this  if  the  amount  sued  for 
is  less  than  £100.  In  the  case  of  the  present  Bill 
the  provision  is  that  a  counter  claim  can  be  made 
up  to  the  amount  of  £100. 

596.  Mr.  D.  M.  Brown.']  No  magistrate  I  have 
known  has  upheld  the  view  that  you  can  go  for 
any  amount.    Have  you  had  cases  ? — I  have  known 
hundreds  of  them,  and  never  had  the  question 
raised. 

597.  Perhaps  a  large  number,  but  surely  not  hun- 
dreds ? — Yes,  hundreds. 

598.  Of  a  counter  claim  when  the  amount  was 
over   £100  ? — Yes.      At  present   if   a  man  has  a 
counter  claim  for  more  than  £40  the  magistrate 
will  take  evidence,  and  if  he  finds  that  this  sus- 
tains the  counter  claim  the  case  has  to  go  to  the 
Supreme  Court.     It  seems  utterly  absurd  to  say. 
under  the  existing  provision,  that  a  man  cannot 
set  up  a  counter  claim  for  an  amount  less  than 
£100,  but  can  do  so  for  an  amount  of  £250. 

599.  Has  that  been  pointed  out   in  any  case  in. 
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"Court  ? — It  has  been  held  that  you  may  not  put  up    Mr.  w.  B. 
a  counter  claim  for  a  less  sum  than  £100,  if  it 
exceeds  £40,  but  you  can  for  £200  or  £250.  NOV.  s,  1909. 

600.  Chairman.]  There  appears  to  be  something 
in  your  point,  and  the  question  is  whether  there 
should  not  be  some  clause  to  disallow  that  juris- 
diction ?— Personally,    I     quite     agree    that    this 
section  at  present   would  require  an  amount   of 
elucidation,  because  at  present  it  would  mean  that 
a  magistrate  would  have  jurisdiction  up  to  £400 
and  jurisdiction  on  a  counter  claim  up  to  £400. 

601.  How  do  you  get  £400? — He  would  have 
jurisdiction  for  £250  on  a  promissory  note,  £100 
on  goods  sold  and  delivered,  and  for  £40  or  £50, 
as  the  case  might  be  under  this  new  clause,  for 
damages,  and  he  certainly  would  have  jurisdiction 
on  an  unliquidated  claim  for  breach  of  contract. 
The  magistrate  could  have  jurisdiction  up  to  that 
amount. 

602.  Mr.  D.  M.  Brown.}    He   could   try   a   case 
involving  a  total  sum  of  £800  ? — Yes. 

603.  Chairman.}    At    the    same   time,   on   your 
principle,  the  amount  of  money  does  not  really 
matter? — That    will    go    a     little     beyond    my 
principle,  because  it  includes  so  many   different 
things. 

604.  Mr.    Cronwriyht  /Schreiner.]    You   mean   it 
would  not  matter  as  a  point  of  law  ? — Yes. 

605.  Mr.  D.  M.  Brown}    Do   you   really   think 
that  if  a  magistrate  is  only  fit  to  adjudicate  on 
amounts  up  to  £50  under  the  ordinary  jurisdiction 
you  should  increase  his  jurisdiction  on  a  claim  in 
reconvention  ? — I  would  not  express  an   opinion 
on  the  fitness  of  magistrates. 

606.  You  miss  my  point.     By  law  we  only  give 
power  to  deal  with  a  case  in  convention  up   to 
£50.  but  immediately  your  principle   is  allowed 
you   allow   a   claim  in  reconvention  up  to  £250. 
Does  that  seem   sound  ? — I  do  not   see    that    it 
applies. 

(507.  Chairman.']  If  the  magistrate  is  not  to  be 
•considered  sufficiently  a  fit  and  proper  person  to 
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Mr.  w.  B.  try  ;i  claim  for  damages  for  more  than  £40  or  £50, 
as  the  case  may  he.  how  is  he  lit  to  try  a  counter 
NOV.  s.  itH)9.  claim  for  a  bigger  amount  ? — I  think  it  is  simply  a 
question  of  expediency  and  public  interest,  and 
not  a  question  of  fitness.  The  Committee  ap- 
proached it  simply  as  a  matter  of  expediency  and 
in  the  interests  of  the  public. 

608.  When  I  use  the  words  "fit  and  proper  per- 
son    I  mean  where  his  Court  is  not  such  a  Court 
as  would  be  fit  and  proper  for  hearing  such  claims. 
The   principal    of    limitation    of    jurisdiction    in 
inferior  courts  is  known  all  over  the   world  V— 
Quite  so. 

609.  Why  is  the  jurisdiction  of  an  inferior  court 
limited  :  what   is   the   principle '? — To  enable   the 
public  to  get  cheaper  law.     You  have  courts  of 
inferior  jurisdiction  because  they  give  cheaper  and 
quicker  law. 

610.  To  your  mind  there  is  no  distinction  bc- 
twcen  the  character  of  the  tribunals  ;  that  does  not 
enter  into  the  question  ? — I  do  not  think  it  enters 
into  the  question  at  all. 

611.  Why   not   have   your   cheap   litigation    all 
round  ? — Because  you  have  larger  interests  at  stake, 
perhaps,  in  land  cases  and  cases  of  wills  and  mat- 
ters of  that  kind,  and  it  is  necessary,  where  there  are 
such  large  interests  at  stake,  that  you  should  have 
specially  qualified  men  to  deal  with  these  cases. 

612.  Then  the  quality  of  the  tribunal  does  enter 
into   the   matter? — It   does   to   that    extent,    cer- 
tainly, but  not  necessarily  as  a  question  of  juris- 
diction.    The  point  is  that  I  do  not  see  why   a 
magistrate  should  have  jurisdiction  against  a  man 
owing  another  man  money,  and  yet  the  defendant 
has  to  go  to  another  jurisdiction  to  get  his  own 
money. 

.613.  Mr.  D.  M.  Brown.}  Would  you  meet  it  by 
saying  that  if  the  magistrate  is  satisfied  of  the 
existence  of  a  bonajide  counter  claim  he  should 
dismiss  everything,  and  allow  no  procedure  to  go 
on? — 1  do  not  say  that,  because  you  give  the 
magistrate  jurisdiction  to  £250  under  the  law  at 
present. 
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614.  Mr.   Cro-nwriyht-Schreinet\~]     Your  point  is    Mr.  w.  B. 
this,  that  in  regard  to  the  work  with  which  the 
magistrate  deals  the  only  consideration  is  expedi-  NOV.  s  190 
tion  and  expediency  in  the  public  benefit  ? — That 

is  the  only  consideration  as  far  as  I  am  concerned. 

615.  There  are  certain  things  which  should  go  to 
specially  qualified  people,  but  where  he  has  juris- 
diction that  point  does  not  arise  ? — Just  so. 

616.  His   competency  in   the  class  of  work   in 
which  he  has  jurisdiction  is  not  in  question  ? — It 
is  not  in  question  in  my  mind  at  all. 

617.  Mr.  D.  M.  Brown.}     If  it  is  not  fit  to  try 
more  than  £50  in  convention,  why  should  it  be  fit 
to  try  a  counter  claim  of  £250  ? — I  see  no  differ- 
ence, in  the  case  of  a  man  sweeping  a  chimney, 
between  his  causing  5s.  or  £5,000  of  damage  ;  I  see 
no  difference  in   the   jurisdiction.     The   question 
then  is  whether  he  swept  the  chimney  properly 
or  not,   and  the  magistrate  can  determine  that 
question  whatever  the  amount  of  damage. 

618.  ChairmanJ]   But  there  is  so  much  difference 
in  the  kind  of  cases  011  which  claims  are  founded. 
There   are  two  ways  in  which  it  is  desirable  to 
limit    the    jurisdiction    of    lower    tribunals — one 
where  the   amount  may  be  small,  and   secondly 
where  the   subject   matter  is  involved,   and  the 
jurisdiction  is  limited  according  to  that  subject 
matter  ? — But  that  is  not  provided  for  in  this  Bill. 
AVith  reference  to  section  four  of  the  Bill,  I  do  not 
know  if  any  difficulty  has  arisen  over  this.     It  is 
intended  to  deal  with  the  question  of  "  residing." 
You  are  aware  that  there  has  been  a  great  deal  of 
difficulty  arising  in  those  cases.     You  have  a  com- 
pany, and   three  members   of  the   company  may 
reside  one  in  Simonstown,  one  in  Wynberg  and 
CMIO  in  Stellenbosch.     At  present  it  is  somewhat  a 
difficult  question. 

619.  How  do  you  get  on  any  further  with  this 
section  ? — Because  it  provides  that  the  magistrate 
has  jurisdiction  where  the  company  is  carrying  on 
business. 

620.  With  regard  to  section  seven,  do  you  not 
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Ms'hT  K    consider  it  is  going  too  far  to  allow  the  magistrate 
power  to  refer  the  whole  suit  to  an  outsider?— 
NOV.  v  ,,„....,.  fpnat  is  not  intended  ;  the  clause  has  since  been 
amended,  as  will  be  seen  in  the  list  of  amendments 
which  has  been  put  in. 

621.  Do  you  agree  with   what  has  been   said, 
namely,  that  this  should  be  confined  to  matters  of 
account    and    scientific    or    technical   matters?— 
Quite. 

622.  Accounts  and  technical  matters  involving 
expert  knowledge  '? — Yes  ;  I  quite  agree  with  that. 

623.  What  do  you  say  with  regard  to  the  sugges- 
tion that  such  a  referee's   report  should  be  open  to 
examination  and  cross-examination  in  Court   by 
the  parties? — I  think  the  whole  object   would  be 
defeated. 

624.  Have  you  anything  to  say  with  regard  to 
section  nine  ? — I  think  it  is  absolutely  one  of  the 
most  necessary  clauses  in  the  whole  Bill  ;    in  fact 
unless  this  provision  is  made  we  must  go  on  fail- 
ing to  recover  money  everywhere  at  present. 

625.  Mr.  H.  S.  van  Zyl.~\     Take  the  case  of  suing 
a  man  for  civil  imprisonment  if  he  has  gone  to 
another  district  ? — I  think  he  should  be  sued  in 
the  original  district  in  which  judgment  was  taken 
against  him. 

626.  And  you  would  make  him  come  back  ?— 
Yes.     I  do  not  think  the  creditor  who  has  supplied 
him  with  goods  should  have  to  chase  him  about 
the  country. 

627.  Apart  from  the  matter  of   civil  imprison- 
ment, you  must  go  to  the  jurisdiction  of  the  defen- 
dant if  you  do  not  reside  in  the  same  district  ?— 
Yes. 

628.  Why  should  you  treat  the  question  of  civil 
imprisonment  diff erently  ? — Where  an  action  haps 
once  been  commenced  in  one  Magistrate's  Court, 
it  should  be  continued  in  the  same  Court. 

629.  But  if  the  case  for  civil  imprisonment  has 
not  been  commenced,  should  you  not  go  to  the 
jurisdiction  where  the   defendant    resides  ?— Not 
for  civil  imprisonment.      I  think  that   when  you 
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have  once  got  judgment  against  a  man,  and  he    MI.W. B. 
leaves  the  district,  he  should  be  amenable  to  the 
jurisdiction  of  the  district  where  the  judgment  was  Nov  8>  1909« 
originally   given.     There  would  be   no  prejudice 
against  him,  because  the  Court  would  require  to 
be  satisfied  that  there  had  been  proper  notice  to 
the  defendant. 


Wednesday,  10th  November.  1909. 


PRESENT : 

The  ATTORNEY-GENERAL  (Chairman), 


Mr.  D.  M.  Brown, 
Mr.  Cronwright 

Schreiner, 


Mr.  Louw, 
Mr.  Michau, 
Mr.  C.  J.  Krige. 


Mr.  Oosthuisen, 

Mr.  William.  Bunting  Shaw,  further  examined. 

<>30.  Chairman.']  Have  you  finished  the  observa-  Mr.  w.  B. 
tio'ns  you  desired  to  make  with  regard  to  section 
nine  ? — Yes.  only  in  regard  to  that  section  I  have  NOV.  10, 1009. 
since  had  the  opportunity  of  reading  the  evidence 
given  by  Mr.  Buissinne  and  Mr.  Fairbridge,  and  I 
see,  according  to  the  evidence  given  by  them,  that 
they  fail  to  see  that  this  section  provides  for  the 
continuing  of  the  process.  To  my  mind  it  is 
absolutely  clear.  They  do  not  see  that  there  is 
provision  made  in  this  section  for  reaching  a  man 
with  a  writ  of  civil  imprisonment  if  he  is  in 
another  district. 

(>31.  You  read  "  judgment  or  decree  "  to  include 
civil  imprisonment  ? — Yes.  I  take  it  when  a  suit 
is  commenced  in  the  Magistrate's  Court  it  is  not 
finished  until  proceedings  for  civil  imprisonment 
have  terminated. 

632.  Do  you  take  that  view  ? — Yes,  and  the  view 
is  in  practice  as  well  as  in  theory,  because  every 
power  that  is  given  to  an  attorney  or  an  agent  to 
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Mr.  w.  H.  sue  in  the  Magistrate's  Court,  contains  the  pro- 
vision "  to  proceed  to  the  final  end  and  determina- 

OV.  10.  UK.-.',  tioii  thereof,"  which  includes  the  process  for  civil 
imprisonment. 

633.  Civil     imprisonment    is    not     specifically 
mentioned? — No;  but  to  proceed  to  the  final  end 
and  determination  thereof. 

634.  Would  you  say  that  in  every  case,  generally 
^peaking,  determination  of  a  suit  includes  proceed- 
ings  for  civil   imprisonment? — Where  necessary. 
certainly. 

635.  Is  not  the  judgment  and  the  issue  of  the 
process   of  the   Court   after    that    judgment    the 
termination  of  the  suit  ? — I  do  not  think  so  in  the 
Magistrate's  Court.    Presuming  that  it  is  necessary 
to  go  as  far  as  civil  imprisonment,  the  proceedings 
arc  not  terminated  until  you  have  exhausted  all 
your  legal  remedies,  otherwise  you  would  have  to 
get  a  fresh  power  in  order  to  execute  your  writ. 

636.  Is  that  all  you  have  to  say  ? — That  is  all 
with  reference  to  that. 

637.  In  regard  to  section  ten,  will  you  tell  us  why 
you  desire  to  make  this  departure  now  in  the  way 
of  including  cash  and  scrip  certificates  in  chattels 

—movables  ? — I  think  it  was  suggested  to  the 
minds  of  the  Committee  by  the  fact  that  a  large 
number  of  persons  obtain  licences  to  keep  shops, 
and  then  when  they  have  incurred  liabilities  they 
sell  out  all  their  goods  and  keep  the  money.  The 
principal  object  was  to  get  at  money  in  the 
possession  of  such  people  if  possible,  and  also 
money  that  was  in  the  till.  This  power  is  possessed 
at  the  present  time  by  the  Messenger  of  the  Master, 
who.  in  the  case  of  going  to  make  an  attachment 
in  an  insolvency  under  the  Insolvency  Act,  can  go 
to  the  till  or  anywhere  else  where  he  can  get 
money  belonging  to  the  party,  and  he  does  attach 
it. 

638.  Surely  there  is  a  great  difference  of  princi- 
ple between  an   insolvency  and  the  issue  of  a 
judgment  against  a  man  by  the  Court.     Of  course 
Avhen  a  man  is  insolvent  none   of    his  property 
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belongs  to  him — it  all  belongs  to  his  estate — but    Mr.  w.  B. 

where  a  judgment  has  been  issued  against  a  man 

his    property    does    still    belong    to   him   except  NOV.  i<x  1909. 

to    the    extent    that    he    is    expected   to   satisfy 

the  judgment  ? — If  it  can  be  attached  by  an  order 

of  the  Supreme  Court  there  can  be  n6  difference 

in    principle   in   allowing    it    to  be   done  in  the 

Magistrate's   Court ;    the    only    difference    is  the 

mode  of  procedure. 

639.  You  are  providing  here   that   it   shall  be 
attached  just  by  the  issue  of  the  writ  ;  movables 
are  to  include  cash  and  scrip  certificates  ? — Yes, 
because  it  is  all  protected  by  the  provisions  pro- 
tecting any  movable  property  ;  we  seek  to  put  the 
monjey  and   scrip   on   the   same   footing   as   other 
movable  property. 

640.  Under  the  Supreme  Court  process,  if  you 
want  to  get  hold  of  cash  or  shares,  do  you  not 
have   to    get    a    special    order  ? — Yes ;    but    Mr. 
Buissinne  is  wrong  in  regard  to  the  procedure  in 
the  Supreme  Court.     He  leads  it  to  be  believed 
that  you  have  to  give  notice  to  the  man  that  you 
are  going  to  apply  to  attach  these  things.     As  a 
matter  of  fact,  you  have  to  get  an  interim  inter- 
dict, and  then  you  give  notice  to  the  man  that  you 
have  got  the  property  attached,  and  he  has  to 
appear  before  the  Court  to  make  any  objection. 

641.  But  that  is  not  provided  for  in  this  section  ; 
the  section  says  that  movables,  ipso  facto,  are  to 
include    cash    and   scrip  ? — Under  the   principles 
governing  all  writs. 

642.  This  is  a  question  of  extending  the  defini- 
tion of  movables  to  what  has  always  been — to  my 
mind  with  good  reason — kept  out  of  that  defini- 
tion ? — I  do  not  see  why  it  should  not  be  included, 
because  the  same  rules  in  regard  to  attachment 
would  apply.     No  man's  goods  can  be  attached 
without   his  having  a  remedy.     If  it  is  a  provi- 
sional judgment  it  can  be  annulled,  and  if  it  is  a 
final  judgment  the  man  can  go  to  Court  and  SMV 
that  the  things  are  not  liable  to  attachment. 

643.  Why  not  provide  that  you  can  attach  his 
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Mr.  \v.  B.   suit  of  clothes  in  the  same  way  ? — Because  under 

^Vin  •/ 

the  Act  wearing  apparel  and  tools  of  trade  are 
NOT.  10.  i»v...  specially  excepted. 

644.  Mr.  D.  M.  Brown.}  Up  to  a  certain  value  ? 
-Yes  ;  but  beyond  that  we  should  not  hesitate  to 

attach. 

645.  Chairman  J]  I  know  that  is  so,  but  what  is 
the  difference  between  a  sovereign  a  poor  man 
may  have  in  his  pocket  and  the  suit  of  clothes  on 
his  back  ?     You  want  the  power  given,  ipxo  facto, 
to  attach  that  sovereign,  which  may  be  his  last. 
Why  not  take  the  suit  of  clothes  also  ? — The  Act 
would  have  to  be  exercised  reasonably,  and  that 
difficulty  could  easily  be  got  over  by  an  exception 
being  made,  as  in  the  case  of  wearing  apparel. 

646.  The   exception   of  the  wearing  apparel  is 
absolute  ;  the  man' swearing  apparel  is  not  attach- 
able ? — Up  to  £5  value. 

647.  And  what  are  you  going  to  say  here  ? — Say 
exactly  the  same,  if  necessary,  as  in  the  case  of 
wearing  apparel  and  tools  of  trade. 

648.  That  the  cash  is  not  to  be  attached  up  to 
the  value  of  £5  ? — That  might  be  provided. 

649.  Mr.  D.  M.  Brown.']    Do   yau  really  mean 
that,  supposing   a   man   is  a  shopkeeper,  all   the 
money   in   his   till   above   the   sum    of    £5    shall 
actually  be  drawn  out  from  the  business  for  that 
special   creditor  V — Yes  ;    it   is   the  money   of  the 
•creditor  who  has  sold  the  goods  to  him. 

650.  Chairman.]     But   the    judgment   may    be 
at    the    instance     of     another     previous     credi- 
tor to   the  one  who  has   sold    him   the  goods  ? — 
The  new  creditor  can  protect  himself  by  issuing 
a   summons  and  joining  part    /;<7.s-.sv/   within    ten 
days. 

651.  The  other  creditor  may  know  nothing  about 
this  ;  during  that  ten  days  he  may  be  at  the  other 
end  of  the  country.     After  all,  that  does  not  seem 
to  me  to  be  really  the  point ;  the  point  is  the  re- 
moval of  the  distinction  that  has  hitherto  been 
observed  in  the  Magistrate's  Court  and  Supreme 
Court  practice   between  movables  generally  and 


ON  RESIDENT  MAGISTRATE'S  COURT  AMENDMENT  BILL.  109 

cash  and  scrip  ? — I  would  remark,  of  course,  that    MI.  w.  B 
if  the  goods  in  a  shop  can  be  attached  for  a  debt 
twelve  months'  old  when  they  were  sold  to  him  No*-  «>» 
the    day   before,   why   not  the   same   with    cash. 
Some   men,   for    instance,   who    are   sued  in  the 
Magistrate's  Court  have   a  small  account  in  the 
Savings  Bank. 

652.  Mr.  Cronwriyht  8chreiner.~]     In  fact  it  is  a 
custom  with  some  people  to  pay  money  into  the 
Savings  Bank  and  then  not  pay  debts '?— Yes. 

653.  Chairman. \     But  you  only  have  to  get  an 
order  to  make  him  pay  ? — It  costs  you  £9,  because 
at  present  you  have  to  go  to  the  Supreme  Court  to 
do  it. 

654.  In  a  Magistrate's   Court   case  ? — Yes  ;   you 
must  go  to  the  Supreme  Court. 

655.  If  you  get  a  Magistrate's  Court  judgment 
you  cannot  attach  the  man's  cash  ? — Not  on  that. 

656.  What    have    you    to    do? — You    have     to 
take   out   a   writ  in   the   Magistrate's   Court  and 
get  your  return   of  nulla    bona,  which  may  take 
a   week  or  more.     Then   you    have   to   go  to  the 
Supreme    Court    and   get   a  judgment   upon   the 
judgment    of    the  Magistrate's  Court,   and  when 
you  have  the  Supreme  Court  judgment  you  again 
go  to  the  Supreme  Court  and  make  an  application 
to  attach  the  cash.     This  perhaps  takes  three  or 
four  weeks,  and  costs  you  £9  or  more. 

657.  Have  you  any  objection,  if  the   Committee 
should  decide  to  accept  the  principle  of  this,  to- 
providing  that  the  cash  and  scrip  should  not  be 
attachable  merely  upon  the  judgment,  and  that 
there  should  be  a  special  order  obtained  from  the 
magistrate  ? — That  would  suit  the  wishes  of  my 
Committee. 

658.  Upon  notice  to  the  def  endent  ? — It  might  be 
done  temporarily  and  notice  given  afterwards. 

659.  The  same  as  a  temporary  interdict? — Yes. 

660.  But  your  clause  does  not  apply  for  that  at 
all.     You  have  made  a  sweeping  change,  so  that 
you  can  at  once  take  all  the  money  he  has.     If  he 
owes  more  than  he  seems  to  have  you  can  take 
everything  that  happens  to  be  there  ? — That  is  so. 
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Mr.  W.H.        (j(3i.  j/r>  {'ronirriyltt  Mtreiner.']  But  that  is  not 

the    case    really  ?     You  do  not   propose,   in  the 

N..V.  i«».  iv»nj».  attachment   of  cash   or   scrip,   to    omit  any   step 

which  is  now  used  to  attach  property  ? — Certainly 

not. 

662.  If  you  do  not  attach  the  property  there  is  a 
practical  certainly  that  the  other  creditors  will  not 
get  that  cash  ? — Certainly. 

663.  And  the  other  creditors  are  not  prejudiced 
any  more  than  if  you  attached  goods  which  may 
be  turned  into  cash  ? — Yes. 

664.  And,  moreover,  you  do  not  propose  to  attach 
more  than  is  sufficient  to  meet  the  debt  ? — Just  so. 

665.  Cltairntan.'}      You  say  you  do  not  omit  any 
step  that  is  necessary  to  attach  other  property  ?— 
Yes,  we  mean  interpleaders  or  anything  of  that 
kind. 

666.  The  whole  point  is  very  simple  ;    it  is  that 
you  are  here  providing  to  attach  cash  and  share 
certificates  simply  under  a  judgment  of  the  Magis- 
trate's Court  without  any  further  proceedings,  just 
like  other  movables  ? — Just  like  other  movables. 

667.  You  will  not  have  to  go  to  the  Supreme 
Court,   as    at  present,   to    get  judgment  and   go 
through  the  process  you  have  told  us  about  in 
order  to  attach  movables  as  at  present  defined  ?— 
We  cannot  go  to  the  Supreme   Court  at  all  to 
attach  movables  on  a  Magistrate's  Court  judgment. 

668.  You  attach  on  your  judgment  ? — Yes. 

669.  But  to  attach  the  cash  and  scrip  you  have 
to  go  to  the  Supreme  Court  ? — Yes,  after  obtaining 
judgment  there. 

670.  And  you  propose  that  that  process  shall  be 
omitted  ? — Yes,  to  simplify  the  matter. 

671.  Mr.  D.  M.  Brown.}    Would  you  be  satisfied 
to  insert  in  the  Bill  a  provision  to  give  the  Magis- 
trate, up  to  his  jurisdiction,  the  same  powers  as 
the  Supreme  Court    possesses  in  regard  to  this 
matter  of  cash  ?     Would  you  be  satisfied  if  the 
Magistrate  had  power,  on  affidavits  before  him,  to 
order  attachment  of  cash  in  the  same  way  as  the 
.Supreme  Court  ? — Certainly. 
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672.  Mr.    Cronwright    Schreiner.']       What    safe-    Mr.  w.  B. 
guard     would     you    give    a    creditor    in    regard 

to    a  person    who    contracts    a    debt     and    goes  NO*.  10,  i»o9. 
away  ? — You  have  your  remedy  provided  in  section 
four  of  the  Bill  ;  the  magistrate  shall  have  juris- 
diction  in   regard   to  any  person  residing  in  his 
district. 

673.  Suppose  he  goes  with  all  his  belongings  ?— 
You  get  judgment  in  the  Court  in  which  you  have 
issued  your  summons,  and  you  can  take  out  any 
further    process    of    the   Court    and    follow   him 
wherever  you  find  him  without  suing  him  in  a 
fresh  district. 

674.  Mr.    D.   M.   Brown.]    That    is    under    this 
Bill  ?— Yes. 

675.  That  is  always  assuming  he  has  remained  in 
the  jurisdiction  of  the  Colony  ? — Yes. 

676.  Chairman.]  Have  you  anything  special  to 
say  with  reference  to  interpleaders  ? — With  regard 
to   interpleader   suits   I   must   say,   with   all   due 
deference,  that  Mr.  Buissinne  is  absolutely  at  fault 
in  regard  to  the  practice  of  the  Magistrate's  Court ; 
he  appears  to  know  nothing  about  it  ;  what  he  has 
said   about  the  practice  is  in  variance  with   the 
practice  from  A  to  Z.     At  present,  instead  of  an 
affidavit  being  filed  and  the  Court  issuing  process, 
nothing  of  the  kind  is  done.     To  begin  with  there 
is  no  affidavit.     As  far  as  my  experience  of  over 
31  years  goes,  I  do  not  know  that  I  have  heard  of 
a  single  affidavit  in  the  case  of  interpleader  suits. 
What    happens    is    this.      When    the    Messenger 
attaches  goods  the  man  says,  "  Those  goods  are  not 
mine,"  or  after  he  has  attached  them  and  left  his 
notice    with    the    debtor    someone    goes    to    the 
Messenger  of  the  Court  and  says,  "  Those  goods 
are  mine."     The  Messenger  says,  "  Will  you  mind 
putting  it  in  writing,"  and  in  some  instances  the 
man  writes  a  letter,  or  the  Messenger  turns  up  the 
corner  of  his  writ,   and   the   man  writes  "  I   beg 
to  claim  the  goods  attached  this  day,"  and  signs  it. 
That  is  given  to  the  Clerk  of  the  Court,  and  an 
interpleader  summons  is  issued  by  a  practitioner 
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Mr.  w.  B.    Ui  tkte  Gouit,  and  charges  are  made  for  it  exactly 
the   same  as  an  ordinary  summons,  and  all  the 


NOT.  10.  iwy.  expense  is  gone  to  in  that  interpleader  suit  exact  I  y 
as  in  the  case  of  any  ordinary  summons.  This  has 
particularly  been  the  case  within  the  last  few 
years,  because  under  the  Stamp  Act  provision  is 
made  for  putting  a  5s.  stamp  upon  interplea  (lei- 
summonses,  and  the  Clerk  absolutely  refuses— 
though  requested  to  do  so  —  to  issue  this  unless  he 
gets  the  5s.  stamp. 

677.  Which  Stamp  Act  is  that  ?—  The  one  of 
about  ten  years  ago.  Then  the  claim  is  filed,  and 
there  it  lies.  There  are  writs  in  the  different 
Courts  which  have  remained  there  for  years  in 
regard  to  goods  which  have  been  claimed  when 
under  attachment,  and  nothing  can  be  doner 
because  probably  the  man  claiming  knows  he  has 
no  right  to  the  goods,  and  the  man  who  has 
attached  originally  knows  that  the  claimant  is  a 
man  of  straw.  In  ninety-nine  out  of  a  hundred 
claims  that  are  made  for  small  debts  the  inter- 
pleader claims  are  made  by  men  of  straw.  It  is 
not  worth  following  up  because  the  expense  of  the 
interpleader  would  swallow  up  the  whole  profit* 
and  the  lawyers  would  get  everything  and  the 
creditor  nothing.  That  is  what  invariably  hap- 
pens, and  it  is  because  of  that  that  this  section  is- 
introduced.  In  the  Magistrate's  Court  here  to-day 
there  are  more  than  a  dozen  writs  which  have 
been  lying  there  for  months,  and  some  of  them  for 
over  a  year,  in  which  the  goods  are  not  released 
from  attachment  and  nothing  is  done  because  the 
claimant  is  a  man  of  straw.  A  man  only  has  to 
say  to  the  Messenger,  "  I  claim  those  goods,"  and 
the  whole  procedure  is  hung  up  for  ever,  because 
the  creditor  who  has  got  his  judgment  and  attached 
these  goods  in  the  very  possession  of  the  person 
against  whom  he  gets  this  judgment  is  called  upon  to 
fight  an  interpleader  suit  in  ninety-nine  cases  out 
of  a  hundred  with  a  man  of  straw,  and  in  many 
instances  with  a  woman  who  is  a  concubine  of  the 
man  in  whose  possession  the  goods  have  been, 
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attached,  or  an  illegitimate  son,  the  offspring  of    Mr.  \v.  B. 
such  concubinage.     I  assure  you  that  any  prac- 
titioner in  Cape  Town,  where  you  have  this  mixed  Nov- 10- 19°»- 
population,  will  tell  you  that  this  is  a  thing  of 
almost  everyday  occurrence. 

678.  Do    your   observations    apply   to   sections 
twelve,  thirteen  and  fourteen,  because  they  seem 
to  hang  together  ? — Yes. 

679.  Mr.  Cronwright  /Schreiner.]  The  goods  will 
be  realised  for  the  benefit  of  the  attaching  creditor 
unless  interpleader  summons  is  issued  ? — No.     If 
a  notice  is  given  that  the  goods  are  claimed  the 
goods  are  not  sold  at  all   unless  the  interpleader 
action  takes  place. 

680.  Mr.    C.   J.  KrigeJ]    With  regard  to  section 
eleven,    you    say    the   summons   must   issue   out 
of  the   Court  which   granted  the   original   judg- 
ment.      Will    not   that   make   the   process    more 
expensive    than    if     the    interpleader    summons 
were    issued    where    the     man    resides  ? — Under 
the     existing    law    the     interpleader     suit    must 
be    issued    in    the    Court    in    which    judgment 
is  given.       That   was   done   in   a   case  in   which 
the  judgment  was  taken  at  Stellenbosch  or  Cape 
Town,  or  vice  versa.     The  goods  were  claimed  in 
one   district,   and    the    Supreme    Court    held    on 
exception  that  it  was  necessary  for  the  interpleader 
action  to  be  brought  in  the  Court  in  which  judg- 
ment was  issued.     It  seems  to  me  it  would  be  far 
more  convenient  to  have  the  whole  process  decided 
in  the  one  Court,  because  otherwise  in  the  case  of 
an  appeal,  for  instance,  you  have  to  go  to  different 
Courts  and  get  different  records,  and  the  cost  is 
considerably  increased. 

681.  But  will  it  not  tend  to  reduce  the  cost  if 
you  obtain  judgment  in  the  district  in  which  the 
claimant   lives  ? — No,  because  goods  attached  in 
Cape  Town  may  be  claimed  by  a  man  living  in 
Caledon,  who  may  be  a  stranger  or  a  man  who  has 
lent  the  goods  to  the  man    in   whose   possession 
they   are   found.     If  the   man   has  goods   in  his 
possession  credit  is  given  to  him  on  the  appear- 

[A.  Hi    'Hit.] -llcsirlent  Maj-i-t r:.l.-'s  Court  Amendment  Bill.  I 
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Mr.  w.  H.  anee  that  he  presents  :  he  is  seen  with  these  floods 
and  credit  is  given  to  him,  and  then  when  these 
NOT.  10, 1909.  goods  an1  at  tached — say  a  span  of  oxen  or  furniture 
or  anything  of  the  kind — you  have  to  go  to 
Caledon  to  find  the  man  from  whom  he  has 
borrowed  the  gxxnls.  pr  who  perhaps  lias  a 
fictitious  claim  against  him.  f  may  be  a  little 
prejudiced,  but  I  may  say  this  Bill  has  been  con- 
sidered almost  entirely  in  the  interests  of  the 
creditor  ;  this  provision  is  in  the  interest  of  the 
creditor  who  has  got  his  judgment. 

682.  Mr  Ooxilmiscn.']  It  appears  from  your  ex- 
planation as  if  the  man  in  Caledon  would  have  no 
rights  ;    his  things   would   be    sold  ? — He   would 
have  a  claim. 

683.  He  is  the  third  party,      Will  he  get  notice  ? 
-If  a  man  in  Caledon  lends  goods  to  a  man  in 

Cape  Town  and  that  man  gets  credit  upon  the 
strength  of  those  goods,  and  no  notice  is  given  to 
the  public,  surely  the  man  in  whose  possession  the 
goods  are  found  will  advise  the  person  from 
whom  he  has  received  the  goods  that  they  have 
been  attached  ;  so  that  he  will  then  simply  have  to 
say  within  five  days,  '•  Those  goods  are  not  mine,  ' 
and  he  can  communicate  with  his  friend  and  in 
seven  days  an  interpleader  summons  can  be 
issued.  If  he  is  in  Kuruman  even,  he  only  has  to 
wire  down  and  get  his  interpleader  summons 
issued. 

684.  If  he  says  the  goods  do  not  belong  to  him 
they   cannot  be   sold  ? — Not  before   the    man   to 
whom  they  belong  has  had    an  opportunity   of 
claiming  them. 

685.  Mr.  D.   M.  Brown.']      You  say  in  all  your 
thirty  years'  experience  it  has  been  on  a  statement 
made  by  the  person,  with  no  affidavit  of  any  kind  ? 
—Yes.  * 

686.  Do  you  say  that  is  the  experience  in  other 
Courts  ? — That  is  my  experience  of  every  Court  in 
which  I  have  practised,  which  are  14  or  15  in  the 
Colony,  including  Port  Elizabeth. 

687.  I  demur  from  you  in  regard  to  Port  Eliza- 
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beth  ? — I  have   taken   the   trouble   to   verify   my    Mr.  W.B. 
statement,  and  I  have  taken  out  dozens  and  dozens 
of  writs.     I   practised  in   Port  Elizabeth   for  twoN°v-]o>  i«o». 
years,  and   in  the  whole   of   that   time   I  did   not 
make  an  affidavit  for  goods  which  were  claimed. 

688.  How  long  ago  is  that ;  is  it  not  more  than 
twenty  years  ago  ? — Perhaps. 

689.  Do  you  know  the  case  of  Reid.     Eeid  put 
in  a  letter   claiming  the  goods.     In  face   of   that 
letter  the  goods  were  sold,  and  I  think  he  went  to 
appeal,  or  at  any  rate  he  took  Counsel's  opinion. 
Subject  to  my  memory  being  correct,  he  took  it  to 
a  Superior  Court,   and  that  Superior  Court  held 
that  the  letter  was  not  a  process  of  the  Court,  and 
ought  to  have  been  in  the  form  of  an  affidavit  ? — 
I  should  be  inclined,  with  due  deference,  to  say 
that  your  memory  is   defective  ;  I  do    not  think 
any  Superior  Court  ever  decided  that.     According 
to  the  Act  there  is  no  necessity  for  an   affidavit, 
and  you  have  to  put  a  3s.  stamp  on  an  affidavit, 
which  you  are  not  allowed  for. 

690.  Chairman.]     Does    not    the   Act   provide 
for     an     affidavit  ? — No.     You     may      remember 
the    case     of    Simpkins,    of  Queenstown,    where 
the     Messenger    of     the    Court     attached     some 
cattle.       The     man     on     the      farm     told     him 
the  cattle  were  his,  and  not  liable  to  attachment, 
but  Simpkins  attached  that  property  and  it  was 
sold.     The  Messenger  was  sued  in  the  Magistrate's 
Court  at  Queenstown   for   damages,  and  damages 
were  given  against  him,  and  the  Supreme  Court, 
on  appeal,  held  that  the  verbal  notice  made  by  the 
man   on   the   farm   to   the   Messenger   was    quite 
sufficient  notice  and  he  ought  to  have  reported  it 
to  the  magistrate,  and  because  he  had  not  done  so 
he  was  liable  for  damages  and  he  must  pay  them. 
Then  I  also  take  the  case  of  Choi  wick  ns*.  Penny, 
where  it  was  held  that  an  application  for  an  inter- 
pleader suit  is  an  admission  by  the  applicant  that 
the  writ  is  a  valid  one,  and  that  a  verbal  notice 
was  sufficient. 

691.  Seeing  that  you  have  here  the  experience 
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Mr.  w.  H    of  three  members  of  this  Committee  in  regard  to 
attidiivits,  do   you  still   say   that   Mr.  Buissinne's 
HOT.  10.  i;»o9.  evidence  was  \vrong  from  A  to  Z  ? — 1  do. 

692.  As  to  practice  ? — Yes.  and  particularly   so 
because  Mr.  Buissinne  has  been  speaking  of  Cape 
Town,  although  I  have  never  had  the  pleasure  of 
seeing  him  in  the  Magistrate's  Court  during  the 
last  23  year<. 

693.  Mr.  D.  M.  Brown.']  I  made  a  suggestion  to 
Mr.  Fairbridge,  and  I  make  it  to  you.     Would  it 
not  be  advisable  in  a  case  where  goods  are  claimed 
for  it  to  be  remitted  to  the  magistrate  where  the 
claimant  lives  by  whom  it  could  best  be  decided  ? 

—It  would  encumber  the  record. 

694.  It  does  require  a  new  record.     Supposing  it 
is  a  case  about  cattle,  does  not  the  magistrate  get 
a  clearer  conception   of  the  case  by  seeing  the 
witnesses  rather  than  the  paper  answers  ? — In  the 
case  you  speak  of,  you  presume  all  the  witnesses  on 
the  one  side  would  be  in  one  district.     Would  the 
magistrate  in  the  district  of  Caledon  have  the  right 
to  adjudicate  on  the  evidence  of  witnesses  in  Cape 
Town  ?. 

695.  I  am  assuming  all  the  witnesses  are  in  one 
district.     Supposing  I  was  driving  a  cart  and  pair 
of  horses,  every  witness  in  regard  to  this  might  be 
in  Caledon  ? — The  instance  you   give  would  be 
such  an  exception  as  would  prove  the  rule.     It 
might  occur,  but  you  could  not  legislate  for  a 
single  occasion. 

696.  Chairman.]  Have  you  any  remarks  to  make 
upon  sections  twelve,  thirteen   and  fourteen? — I 
think  these  sections  are  very  necessary,  and  would 
not  entail  any  hardship  on  any  one. 

697.  Your  Committee  propose  to  omit  the  part 
relating  to  part-ownership  ? — Yes. 

698.  I  may  tell  you  that  I  have  received  depart- 
mentally   the   opinion    of    some    of    the    leading 
magistrates  of  this  country,  which  will  no  doubt 
be  laid  before  the  Committee  at  a  later  stage,  to 
the   effect   that  these  sections  are  not  necessary. 
Have  you  any  remarks  to  make  on  that  account  ? 
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— I  think  I  may  say  that  with  the  exception  of    Mr.  w.  B. 
the     two    members    who     form    the    illustrious      Sh^r* 
minority  of  the   Law  Society   the   whole   of  the  NOV.  10, 1902. 
attorneys  throughout  the  country  are  in  favour  of 
them,  and  I  speak  from  facts. 

699.  Is  not  that  rather  a  sweeping  statement  ? — 
No.     I  do  not  know  one  attorney  I  have  spoken  to 
in  Cape  Town  who  is  not,  and  as  a  member  of  the 
Committee     I    know    attorneys    throughout    the 
country  have  been  consulted  upon  these  sections 
twelve,  thirteen  and  fourteen,  and  there  has  not 
been  a  dissentient  voice.    If  you  will  permit  me  to 
point  out,  you  have  at  present  power  to  do  exactly 
what  is  provided  for  in  this  section  twelve. 

700.  Why  do  you  provide  anew  for  it  ? — In  this 
instance  we  have  departed  from  our  usual  proce- 
dure and  studied  the  interest  of  the  third  party. 
At  present  if  goods  are  in  the  hands  of  a  third 
party,   and   I   have   reason  to  believe  that  those 
goods  belong  to  the  debtor — as  I  know  in  a  recent 
case   at    Simonstown — I    say    to    the    Messenger, 
"  Attach  that  cart  and  horse."     He  perhaps  says, 
*'  I   will   do   it  ;   I  am  satisfied,''  and  he  attaches 
them.     If  he  is  not  satisfied,  he  says,  "  I  will  do  it, 
but  you  must  indemnify  me."    Under  the  old  Bill 
you  have  power  to  attach  goods  in  the  hands  of  a 
third  party,   but   to-day   you  must  get  a  special 
order.     To  say  that  the  Messenger  is  relieved  from 
all  responsibility  by  this  clause  is  exceedingly  far 
fetched — or  to  say  that  he  is  relieved  from  any 
responsibility  at  all. 

701.  Have  you  any    observations    to   make   on 
section  fifteen  ? — Yes.  This  section  is  not  intended 
to  apply,  as  seems  to  have  been  thought,  to  a  man 
who  has  been  released  because  he  cannot  pay  his 
debts.     The  custom  at  present  is  that  a  decree  is 
granted  against  a  debtor,  and  that  decree  is  stayed 
pending  payment  of  so-much  per  week  or  month 
as  the  case  may  be.     The  man  fails  in  his  instal- 
ments, and  he  is  arrested.    He  goes  up  to  gaol,  and 
he  at  once  applies  to  the  Magistrate  for  his  release 
on  the  ground  that  he  is  unable  to  pay  the  instal- 
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Hit.  w.  B.  ment,  or  that  ho  forgot  to  pay  it,  and  the  Magis- 
trate releases  him,  and  suspends  the  writ.  Or  he 
NOV.  i-  tW.goes  to  the  creditor,  perhaps,  and  makes  an 
arrangement  with  him  to  suspend  the  writ.  The 
creditor  says  at  once,  "  Well,  you  have  once  heen  in 
uaol.  and  if  I  have  to  suspend  the  writ  I  have  to 
lake  my  chances  whether  you  can  be  re-arrested 
or  not."  Then  the  man  does  not  pay  his  instal- 
ments, and  under  the  present  law  he  cannot  ho 
iv-anvstod.  What  does  the  creditor  do  ?  He  goes 
to  tin*  man  and  says,  "  Very  well,  you  owe  me  £10. 
Give  me  an  I.O.U.  that  you  will  pay  that  debt  in 
instalments  of  so  much  a  month."  If  the  man 
fails  to  pay  the  instalments  he  is  immediately 
re-sued  upon  that  fresh  liability,  and  if  failing  to 
pay  is  put  into  gaol.  He  has  to  pay  the  additional 
costs  of  being  sued  and  everything  of  the  kind. 
All  this  section  intends  to  provide  for  is  that 
when  a  man  has  a  decree  against  him.  say,  for 
three  weeks  and  fails  to  pay  his  instalment  and 
has  been  two  weeks  in  gaol,  he  can  only  serve 
another  week  and  he  has  finished.  AVhen  a  man 
has  been  in  gaol  he  cannot  be  re-imprisoned  for 
the  same  debt.  It  is  only  intended  to  carry  out 
the  order  of  the  magistrate  who  grants  the  decree 
against  him. 

702.  In  view  of  your  explanation  of  this,  ought 
not  the  words  *;  for  any  reason  whatever  "  to  come 
out   of  the  section  ?     Those   are  the   words    that 
give   it  its  width,  which   strikes  certain  members 
of    this    Committee   as    an    objectionable    width. 
Those  words  would  certainly  include  a  release  on 
the  ground   that  he   bona-fide  could   not  pay   the 
debt  ? — That  is  so  ;  and  perhaps  we  might  almost 
say  we   owe  an   apology  to   the  Committee  for  the 
crude  manner   in  which  some  of  the  sections  were 
put  before  the  Committee. 

703.  I  put  the  point  to  you,  as  you  are  Secretary 
of  the   Committee  promoting  the  Bill,  ought  not 
the  words  •'  for  any  reason  whatever  "  to  be  taken 
out  of  the  clause  ? — The}  should  be  amplified. 

704.  They   should   be  amplified   so   as  to  make 
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clear  the  real  intention  according  to  your  explana-    Mr.  w.  B. 
tion  ? — Yes  ;  that  is  the  intention  of  the  Committee.      8^w> 

705.  Mr.  D.  M.  Brown.]  I  understand  that  before  NOV.  10, 1909. 
the   writ   could   be   put   in  force  you  would  give 

notice  in  the  district  for  the  man  to  appear  before 
the  Magistrate,  in  order  to  see  if  he  was  still 
unable  to  pay  ? — Certainly  not.  If  the  decree  has 
been  given  against  the  man  that  decree  is  a  just 
and  proper  one  and  can  be  applied  anywhere.  It 
is  for  the  man  owing  the  money  to  apply  to  the 
Court  to  have  it  rectified  if  necessary,  and  not  for 
the  creditor  to  run  about  after  him  all  over  the 
country.  If  a  decree  has  been  granted  against 
him  in  Cape  Town  we  must  presume  that  it  is  a 
proper  Order  of  Court,  and  if  that  man  chooses  to 
go  away  from  Cape  Town  at  present  you  can  do 
nothing  with  him  ;  if  he  goes  to  Woodstock  he 
can  laugh  at  you.  Why  should  not  the  Messenger 
of  the  Cape  Town  District  step  into  the  Woodstock 
District  and  say,  "  A  decree  was  granted  against 
you  on  such  and  such  a  day  ;  I  arrest  you." 

706.  But  a  man  may  have  no  employment  and 
be  forced  to  go  off  to  look  for  it  ? — Wherever  he  is 
in   the   Colony,   he   simply   has  to   apply   to   the 
Magistrate  for  a  suspension  of  that  writ. 

707.  Where  do  you  get  the  authority,  under  the 
llules  of  Court,  that  a  magistrate  in  Kuruman  can 
suspend  the  writ  ? — He  cannot.     A  man  in  Kuru- 
man would  simply  have  to  write  to  the  magistrate 
at  Port  Elizabeth,  or  wherever  the  order  was  made, 
say,  applying  for  a  suspension  of  the  writ. 

708.  Mr.  Cronwright-Schreiner~\   The  position  is 
this,  that  the  Act  at  present  means  that  if  a  man 
goes  across  the  border  you  have  to  begin  da  novo 
in  another  Court  ? — In  the  Supreme  Court. 

709.  What  you  want  to  do  is  to  give  the  decree 
power  to  run  in  the  other  district  ? — That  is  all. 

710.  Mr.  D.  M.  Brown}.      Supposing  the  Com- 
mittee cannot  see  its  way  to  go  to  your  length  do 
you  think  it  would  be  proper,  instead  of  going  to 
the  Supreme    Court,  that    the    magistrate  of  the 
district    in    which    he    resides    should   have   the 
power  ? — No,  I  do  not. 
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Mr.  \y.  B.  711.  Supposing  the  Committee  do  not  goto  the 
length  of  granting  what  you  request,  will  it  be 
sufficient  .to  give  the  local  magistrate  the  power 
you  give  to  the  Supreme  Court  ? — Certainly  not  ; 
it  is  absolutely  useless. 

712.  It  would  save  expense?— I  do  not  think  so. 

713.  You  are  distinctly  of  opinion  that  if  a  per- 
son has  to  apply  for  a  new  writ  in  another  district 
for    civil    imprisonment    he    should    not    apply 
to  the  magistrate,  but  should  go  to  the  Supreme 
Court  ? — No.     I  say  it  is  absolutely  unnecessary  to 
apply  for  a  new  writ  of  any  kind. 

714.  But   suppose  the  Committee  cannot  go  to 
your  length,  and  think  some  process  is  necessary, 
do  you  not  think  the  process  from  the  Supreme 
Court  should  be  done  away  with  and  left  to  the 
magistrate  of  the  district  to  deal  with  ? — I  think 
I  should  prefer  the  Supreme  Court. 

715.  Chairman'].  Section  sixteen  is  in  regard  to 
the  question  of  costs.     I  want  to  give  you  an  oppor- 
tunity of  placing  your  views  before  the  Committee 
because   some  of  the  leading  magistrates  do  not 
favour  that  section,  and  they  will  give  evidence  to 
that  effect  ? — At  present  it  is  possible  to  get  costs 
in   the   Supreme  Court  upon  a  judgment  of  the 
Magistrate's     Court  which    you     cannot    get     in 
the    Magistrate's    Court    itself.     Take     one     in- 
stance.    A  case  is  heard  in  the  Magistrate's  Court, 
and   on   appeal   the   Supreme   Court    upholds   or 
reverses  the   decision   of   the  Court  below,   with 
costs.     Those  Supreme  Court  costs  can  be  recovered 
in  the  Magistrate's  Court. 

716.  Mr.  D.  M.  BrownJ]     Under  the  Magistrate's 
Court  writ? — Under  the  Magistrate's  Court  writ 
in  the  Magistrate's  Court.     They  can  also  be  re- 
covered  in   the   Supreme  Court  ;    and  the  person 
taking  out   the   writ    in    the   Supreme   Court  at 
greater  cost  than  if  he  took  out  his  writ  in  the 
Magistrate's  Court  can,  on  failure  to  satisfy  that 
writ,  sue  in  the  Supreme  Court  for  civil  imp'rison- 
ment  and  get  his  costs.      This  has  invariably  been 
done,  and  this  practice  was  followed  as  recently  as 
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two  or  three  weeks  ago  in  the  case  of  Thwaite  vs.  M*.  w.  B. 
Barnett.  The  whole  of  these  costs  of  appeal  and 
the  costs  of  the  Magistrate's  Court,  might  have  been  NOV.  10,  im 
recovered  in  the  Magistrate's  Court,  and  then  when 
Barnett  was  sued  for  civil  imprisonment  no  order 
could  have  been  made  against  him  for  costs  ;  so  in- 
stead of  that  they  took  out  an  order  in  the  Supreme 
Court  for  the  Magistrate's  Court  costs  as  well. 
They  sued  him  in  the  Supreme  Court  for  civil  im- 
prisonment, and  the  decree  was  given  against  him 
with  costs,  which  amounted  to  £12  odd. 

717.  Mr.  Cronwriyht  Schreiner.]     Your  point  is 
that  they  can  actually  get  these  costs  by  going  to 
the   Supreme   Court,   and  thus  causing  enhanced 
costs  V — Yes. 

718.  Chairman. ]     But  does  not  the  fact  of  having1 
to  go  to  the  Supreme  Court  deter  many  a  creditor 
from  following  up  the  case  ? — No.     They  prefer  to 
go  to  the  Supreme  Court,  because  they  get  their 
costs.     A  creditor  living  in  Cape  Town  has  a  debtor 
living  in  Wynberg,  and  he  knows  very  well  that 
if  he  follows  the  case  against  him  as  far  as  civil  im- 
prisonment in  the  Magistrate's  Court,  he  will  get  no 
costs,  but  if  he  sues  him  in  the  Supreme  Court  straight 
away  he  can  get  his  costs  of  civil  imprisonment. 
I   fail   to   see    any   reason    why   a   creditor    who 
successfully  sues  the  debtor  should  have  to  pay 
his  own  expenses,  since  the  law  expressly  protects 
the  debtor  by  saying  that  if  it  is  not  proved  that 
he  has  the  means  to  pay  no  decree  shall  be  granted 
against  him  at  all.    It  is  only  when  the  magistrate 
finds  he  is  in  a  position  to  pay,  or  ought  to  pay, 
that  he  grants  a  decree  against  him,  and  I  do  not 
see  why  costs  should  not  follow. 

719.  Mr.  D.  M.  BroicnJ]     Do  they  not  sometimes 
give  costs  ? — There  is  only  a  right  to  do  that  under 
.the  section  when  the  magistrate  thinks  the  action 
of  the  debtor  vexatious.     A  magistrate  gave  costs 
recently  because  he   had   told  a  man  to   see  his 
creditor  and  try  to  make  an  arrangement,  and  the 
man  refused  to  go  ;   the  magistrate  held  that 
vexatious  conduct,  and  gave  costs  against  him. 
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Mr.  w.  B.        7?0.   .)//-.  M/c/HHt.]     Are  you  in  favour  of  main 
to  mince  being  charged  to  the  defendant? — I  am. 
very  strong! y. 

7V 1.  Clittirnnin.']  What  have  you  to  say  about 
costs  of  maintenance  whilst  under  arrest  ? — I  do 
not  sec  why  costs  of  maintenance  are  different  to 
any  other  costs,  especially  as  they  are  allowed  in 
the  Supreme  Court.  In  this  particular  instance 
you  have  to  pay  the  maintenance  for  a  week  in 
advance.  A  man  gets  his  7s.  and  applies  to  the 
magistrate  at  once  for  his  release,  and  the  magis- 
trate releases  him,  and  he  asks  you  to  have  a  drink 
out  of  the  7s.  he  has  belonging  to  you.  That 
happened  to  me  the  other  day  at  Wynberg. 

722.  Mr.  Cronwri{iht-Schreinet\~\  That  would  only 
apply  if  the  man  had  the  means,  so  there  is  no  in- 
justice ? — Yes.     In  this  particular   case   the  man 
paid  the  whole  debt  as  soon  as  he  got  the  7s.,  and 
then  he  came  up  and  dangled  my  7s.  in  my  face. 

723.  Of  course  maintenance  would  not  be   re- 
coverable any  more  than  costs  if  the  man  could 
not  pay  ? — Certainly  not  ;   it  is  only  the  man  who 
is  deliberately  evading  payment  who  will  have  to 
bear  the  cost. 

724.  Mr.  D.  M.  Brown.]    At  any  rate,  whether 
the  Committee  go  to  the  length  of  giving  these 
costs  or  not,  do  you  think,  as  a  matter  of  pure 
justice,   that    the   outlay — such   as  for    stamps — 
should   form   costs  under  all    circumstances  V — 1 
think  all  costs. 

725.  Do  you  not  think  it  is  an  act  of  injustice  not 
to  give  the  creditor  the  actual  stamps  and  outlay 
that  he  has  been  put  to  ? — I  would  rather  not  ex- 
press an  opinion  on  this,  because  it  seems  to  me 
that  if  a  man  is  entitled  to  the  one  thing  he  is 
entitled  to  the  other.     I  consider  a  man's  services 
are  just  as  valuable  as  Government  stamps  ;    a 
man's  services  are  worth  as  much  to  him  as  actual 
cash. 

726.  He  may  not  employ  a  lawyer,  and  may  go 
to  Court.     Why  should  he  not  get  his  outlays  ? — I 
fail  to  see  any  discriminating  point  between  the 
two. 
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727.  Chairman  J\  Have  you  anything  you   wish    Mr.  w.  B 

mismr 

to  say  generally  on  section  eighteen  ?  —  I  think  it 
recommends  itself.  Nov- 1°> 

728.  What  about  section  nineteen  '? — You  see  we 
are  now  going  to  provide  for  a  tenant's  goods  being 
attached  for  rent  before  the  judgment  is  issued, 
and  the  point  that  struck  me  about  the   section 
more  than  anything  else  is  that  you  make  pro- 
vision for  the  security  to  be  given  to  the  satisfac- 
tion  of   any   Justice   of   the   Peace  V — The    object 
of     this    clause     was     to     do     away     with     the 
inconvenience  which  at  present  exists,  which  in 
many  instances  renders  the  prgceedings  absolutely 
useless,  especially  in  the  country  districts,  where 
you  have  two  Magistrates  at  the  most  who  are 
Justices   of    the   Peace — the    Magistrate    and    an 
Assistant  Magistrate — both  of  whom  are  on  the 
Bench  and  will  probably  be  there  all  the  morning 
or  the  whole  of  the  afternoon.     Perhaps  a  man  is 
moving  his  furniture  and  you  want  to  get  out  an 
order  at  once,  and  you  find  it  is  next  to  impossible 
to  do  so. 

729.  Is  this  a  substantial  grievance  ?     Are  there 
many  case?   where   you  cannot   get   hold   of  the 
Magistrate  or  Assistant  Magistrate  ? — I  think  there 
are  a  great  many  ;    in  fact,  it  was  the  view  of  the 
Committee  that  it  occurred  so  frequently  that  this 
provision  was  necessary.     In  country  districts  they 
divide  the  work,  civil  and  criminal.     1  have  been 
at  Wynberg  and  have  been  unable  to  get  an  order 
all  day.    The  Magistrate  is  in  the  Court  all  morning 
until  1  o'clock,  and  then  he  perhaps  has  to  go  some 
distance  to  lunch,  so  that  he  will  not  attend  to 
these  things  and  they  have  to  wait. 

730.  Mr.  D.  M.  Brown.}  Would  you  not  be  satis- 
tied  if  the  power  were  extended  to  some  clerk  in 
the  Magistrate's  office  who  could  do  it  ? — My  Com- 
mittee would  be  satisfied  with  any  other  person 
the  Select  Committee  thought  fit. 

731.  Mj\  C.  J.  Kriye.]  Often  in  the  country  dis- 
tricts  you   have  three  or  four  municipalities  in 
a  district.     Man}'  people  are  perhaps  four  hours 
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M».  w.  B.    from   the    Magistrate's    office,   and    these    people 
cannot  avail  themselves  of  this? — The  provision  is 
HOT.  10.  i9uy.  in  order  to  assist  people  like  that. 

732.  In   any    case,   no   one   can   be    prejudiced, 
because  summons  must  follow  the  attachment  ?— 
Certainly.     That  grievance  is  especially  felt  in  the 
Malmesbury  district  at   the  present  time,  where 
sometimes  they  have  to  go   distances  of  30  and 
40  miles. 

733.  Chairman.]    I   suppose    your   remarks    on 
section  twenty  will  be  much  the  same  as  in  regard 
to  the  matter  of  costs  V — Yes. 

734.  AVhat  is  the  object  of  the  provision  in  sec- 
tion twenty-two  ? — It  is  certainly  not  a  sop  to  the 
attorneys ;    I  do  not   know   any   law   agent   who 
would  give  them  one.     The  object  is  to  raise  the 
profession,  and  the  Committee  are  asked  to  take 
this  section  in  conjunction  with  sections  twenty- 
three  and  twenty -four. 

735.  If  this  section  is  not  a  sop  to  the  attorneys, 
what  is  it  ? — Its  sole  object  is  to  do  away  with  the 
illegitimate   practice   which  is   being   carried    on 
to-day  throughout  the  country. 

736.  I   can   understand   that   being   covered   to 
some  extent  by  clauses  twenty- three  and  twenty- 
four,  but,  in  order  to  prevent  the  illegal  practices, 
you  prefer  to  say  that  there  shall  be  no  more  law 
agents  enrolled  ? — It  was  said  in  view  of  these,  and 
in  view  of  the  Act  that  was  introduced  by  the  Law 
Society  themselves  two  years  ago,  and  it  is  in  con- 
formity with  that  Act.   If  clauses  twenty- three  and 
twenty-four  are  to  be  made  law,  it  will  be  much 
easier  to  do  it  if  section   twenty-two  is  enacted. 
There    would    be    difficulty    in    getting    through 
sections   twenty-three   and    twenty- four    without 
twenty-two. 

737.  Why  ? — Because  there   are   existing    rights 
belonging   to   people  who   are   at  present  agents. 
But,  if  we  were  to  ask  Parliament  to  enact  clauses 
twenty-three  and  twenty-four,   and  other  people 
were  to  come  in  as  law  agents  for  the  purpose  of 
availing  themselves  of  this  privilege,  it  would  be 
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manifestly  unfair,  and  would  be  prejudicial  to  the    Mr.  w.  B. 
interests  of  the  two  classes. 

738.  Take  some  place  like  Mekerk's  Hope  ;  why  NOV.  10,  iwt. 
should   the    fact    of    a    deserving    person    being 
enrolled  there  operate  against  these  two  clauses  ? 

The  clause  puts  a  stop  to  the  admission  of  any 
more  law  agents  in  the  Colony  ? — Yes. 

739.  The  reason  being  that  you  say  any  more 
law    agents    being    enrolled   would   come   in  for 
privileges  which  it  is  improper  new  men  should 
be  allowed  to  get  ? —  Yes. 

740.  But  how  will  this  operate  ?     Take  a  place 
where  there  are  no  law  agents  at  present.     Why 
should  the  fact  of  a  deserving  person  and  a  suit- 
able  person    being    enrolled    as    a  law   agent  at 
Niekerk's  Hope,  say.  operate  prejudicially  against 
these    other    two    clauses  ? — Law   agents   were   a 
necessity  once  and  they  are  no  longer  a  necessity. 
They  were  admitted  under  the   peculiar  circum- 
stances of  the  country.     Since  then  things  have 
very    much    changed,  and    if  you    are   going  to 
allow  persons  to  become  law  agents    and    take 
possession  of  a  district  such  as  that  to  which  you 
refer — which  later  on  may  be  a  splendid  place 
from   a   legal  point   of  view,   in   order  to  make 
money — and  then  allow  them  to  go  into  partner- 
ship with  attorneys,  the  whole  of  the  attorneys 
will  then  say,  "  We  will  not  have  anything  to  do 
with  it."     Of  two  evils  you   have  to  choose  the 
least. 

741.  Do   you   think   it  is  probable  you  would 
have  taken  quite  this  view  15  or  20  years  ago  ?— 
I  have    never    had    an  exalted    opinion  of  the 
position  of  a  law  agent.    I  became   one  by  the 
exigencies  of  the  moment,  and  not  by  choice. 

742.  I   have  never  yet  been  able  to   see  why, 
under  the  present   law,  a    man    should    not    be 
admitted  as  a  law  agent  where  there  is  only  one 
attorney.     You  say  law   agents   are  no  longer  a 
necessity.     Do    you    mean    there     are     sufficient 
attorneys  ? — I  think  so. 

743.  But  if  an  attorney  will  not  go  to  a  place 
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fMr. w. B.    like   Niekerk's    Hope? — They   will  be  glad  to  .no 
anywhere  soon  :  the  country  will  be  flooded  with 

NOT.  io,  lit.-'.-,  them. 

7 1 1.  If  they  do  go  then  the  thing  becomes 
inoperative? — An  agent  might  go  as  soon  as  lie 
sees  this  Hill  published. 

745.  The  attorney  can  go  too  ? — Yes.     The  posi- 
tion is  this,  that  the  attorneys  on  the  Committee, 
and  the  attorneys  generally,  are  prepared  to  deal 
fairly    under    existing    circumstances    with    law 
agents,  but  they  say  there  must  be  no  more  law 
agents,  and  we  have  to  give  in  to  the  reasonable- 
ness of  that  view, 

746.  But    you    say    this    is    not    a    sop   to   the 
attorneys  V — It  is  a  sacrifice,  perhaps,  to  enable  us 
to    get    through    the    major    principles   of   these 
clauses. 

747.  It  is  a  sacrifice  made  by  yourselves? — Yes. 
in  the  interest  of  the  law  agents  generally  to  get 
through  these  clauses. 

748.  But  you  sacrifice  other  people.     You   and 
your  collaborators  are  already  law  agents,  and  you 
have  nothing  to  sacrifice,  but  you  are  sacrificing 
the  possible  interests  of  future  people  who  may 
have  as  much  right  to  become  law  agents  as  your- 
selves ;  you  sacrifice  them  in  order  to  obtain  these 
benefits  for  yourselves.     Is  that   the   position  ?— 
You  can  scarcely  put  it  in  that  way. 

749.  Does  it  not  come  to  this,  that  on  your  own 
own    showing    you    are    sacrificing  what   are   at 
present  the  rights  of  people  to  become  law  agents 
in  places  where  there  is  only  one  attorney  ? — You 
will  be  aware  there  was  some  proposal  to  introduce 
a  Bill  for  making  all  law  agents  attorneys  under 
certain   circumstances.     When  that  Bill  was  dis- 
cussed by  a  number  of  our  friends  and  some  of 
the  most  eminent  politicians  and  lawyers  in  the 
country  it  was  put  to  us  generally  that  the  first 
thing  we  had  to  do  was  to  abolish  the  existence 
of  law  agents,  because  that  would  stand  in  the 
way  of  such  legislation ;    as  long  as  law  agents 
were  recognized,  and  new  law  agents  were  created, 
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it  would  prejudice  the  position  altogether.     Then    Mr.  w.  B. 
it  was  also  recommended,  and  unanimously  adop- 
ted, that  the  provisions  of  that  Bill  should  only  NOV.  10, 1909. 
apply  to  persons  who  had  been   enrolled  before 
there  was  any  talk  of  the  introduction  of  the  Bill. 
We  are  adopting  those  suggestions  here 

750.  It  still  seems  to  me  that  if,  upon  your  own 
showing,  the  country  is  being  flooded  with  young 
unemployed  attorneys,  there  is  no  danger  in  the 
existing  law  ;  how  can  there  be  ? — Perhaps  some 
member  of  the  Committee  may  not  have  seen  it  so 
clearly  as  yourself. 

751.  Mr.  Croiiw)'i(jht  Schreiner.~\  The  Law -A  gent's 
Bill  you  refer  to  not  having  been  brought  in,  have 
you  any   objection   to   further  enrolment   of  law 
agents  now  under  the  existing  conditions  ? — No, 
except  that  if  clauses  twenty-three  and  twenty- 
four  depended  upon  the  carry  ing  of  section  twenty  - 
two  I  should  certainly  carry  that  section. 

752.  Mr.  D.  M.  Broivn.~]  You  know  that  when  a 
district  opens  and  law  agents  get  enrolled  first  it 
is  impossible  for  young  attorneys  to  get  in  ? — Very 
often  it   is  so.     I  should   like  to   say   something 
about  sections  twenty-three  and  twenty-four.     Mr. 
Buissinne's  evidence  was,  I  believe,  that  he  has 
never    known   an  instance   of  a  man   practising 
illegally.     I  have  known  dozens  of  cases. 

753.  Chairman.]     I   want   you   to   go   into   that 
matter.     Are  you  aware  of  cases  where  men  have 
committed  the  practices  which  are  provided  for 
here  ? — Yes  ;  I  know  of  many  cases. 

754.  Where  ? — In  Cape  Town  particularly. 

755.  You   might   give   us  some  illustrations  ?— 
There  are  two  kinds  of  cases.     There  are  some  men 
who  are  enrolled  in  places  like  Wynberg,  where 
there  were  not  two  attorneys.     They  come  to  Cape 
Town   and  put   in  their  windows  in  big  letters, 
"So-and-so,  Enrolled  law  agent,"  and  down  at  the 
corner  of    the   window,   as   though    it   were    the 
painter's  initials,  "  Wynberg."    I  say  that  is  a  clear 
infringement    of    this    Act.     It    leads    people    to 
suppose  that  they  are  duly  authorised  agents  of 
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Mr.  w.  B    Capo  Town,  and   arc   entitled   to  do  law  agency 
business  in  Capo  Town.     It  is  a  fraud  upon  the 
NOT.  10.  i  ;>•••.'.  ];i\v  agents  who  are  practising  here,  and  it  is  also 
an  infringement  of  the  rights  of  the  attorneys. 

756.  If  that  is  so,  cannot  those  men  be  dealt  with 
under  the  existing  law  ? — The  Incorporated  Law 
Society  have  a   difficulty  in   dealing  with  anybody 
unless  he  is  convicted  of  a  crime. 

757.  The   Incorporated  Law  Society  would   not 
deal  with  these  men,  I  suppose  ? — No  one  else  can. 

758.  AVhy  cannot  the  -Magistrate  of  the  Court 
deal  with  them  ? — There  is  nothing  illegal  in  it  at 
present ;  there  is  nothing  illegal  in  a  man  holding 
himself  out  as  a  law  agent  if  he  is  not. 

759.  If  he  does  that  when  he  is  not  a  law  agent 
surely  that  is  conduct  of  which  the  Magistrate  of 
that  district  can  take  notice  ?     He  is  a  law  agent 
in  Wynberg,  and  he  is  representing  himself  in  Cape 
Town  as  a  law7  agent  entitled  to  practise  here  ? — 
Yes. 

760.  If  that   is   so,   do   you   mean   to   say   that 
the   Magistrate   at   Wynberg   cannot   say   to    this 
man,   "  We   will    inquire    into    this,   and    I    will 
strike  you  off  the  roll  "  ? — The  Magistrate  would 
require  distinct  evidence  that  the  man  had  said  in 
so  many  words,  or  had  written  in  so  many  words, 
"  I  am  entitled  to  practice  in  the  district  of  Cape 
Town  as  well  as  Wynberg." 

761.  Why  do  you  say  that  ? — Because  the  practice 
has  been  brought  to  the  notice  of  magistrates  and 
they  have  refused  to  deal  with  these  men  ;   and 
it  has  also  been  brought  to  the  notice  of  the  Law 
Society. 

762.  Take    this    typical    case    of    the    enrolled 
Wynberg  Law  Agent  who  puts  up  his  board  in 
Cape   Town.     What  law  agency  work  does  he  do 
in  Cape  Town  V — He  makes  out  contracts — I  know 
you  will  say  that  is  not  necessarily  law  agency 
work,  because,  of  course,  anyone  can  do  that — and 
he   collects  debts.     People   who   give  him   these 
debts  to  recover  are  under  the  impression  that  he 
can  sue  on  them.     They  deal  with  him  because 
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they  think  he  can  recover  them.     If  they  thought    Mr.  w.  B. 
that  the  man  could  not  practice  in  Cape  Town 
many  people  giving  him  work  of  that  kind  would  Nov- 10> 1909- 
never  do  so  ;   they  would  give  it  to  someone  who 
could  take  the  cases  into  Court  himself. 

763.  Surely  the  inability  of  these  people  to  sue 
on  debts  must  become  evident  to  the  people  em- 
ploying them.     What  do  they  do  then  ? — They  do 
not  find  it  out,  because  that  man  knows  he  cannot 
appear  in  Court  himself,  and  he  goes  to  an  attorney 
practising  in  town.     The  attorney  takes  the  case 
into   Court,  and  the  bill  of  costs  and  everything 
else  are  in  the  name  of  the  attorney,  though  the 
work  is  done  by  himself. 

764.  Do  you  mean  to  say  that  if  such  conduct  is 
brought  to  the  notice  of  the  Magistrate  of  the  Court 
in  which  he  is  enrolled  that  will  not  be  taken  notice 
of,  because  a  Magistrate  has  complete  power  to 
inquire  into  these  cases  and  strike  a  man  off  the 
roll  ? — I  know  of  letters  of  demand  being  sent  out 
by  other  than  an  attorney  and  charged  for  by  the 
attorney  in  his  account.     This  came  out  in  a  case 
not  long  a£O  in  the  Supreme  Court,  and  the  Court 
simply  said,  "  We  do  not  quite  approve  of  this." 

765.  What  work  is  it,  specifically,  that  you  can 
do  as  an  enrolled  agent  which  you  cannot  do  if 
you  are  not  an  enrolled  agent  ? — There  is  nothing 
at  present  that  a  man  can  do  simply  by  virtue  of 
his  being  an  enrolled  agent  except  appear  in  Court, 
and   the   same   applies  to  an  attorney,  except  in 
conveyancirg  and  notarial  work. 

766.  Any  one  can  appear  in  Court  ? — For  himself. 

767.  And  for  any  one  else  too  ? — No. 

768.  Cannot  I  appear  for  my  friend  Mr.  Krige  if 
I  accept  no  fee  from  him  ? — No. 

769.  Are  you  sure? — Certain. 

770.  Mr.    Cronwright    Schreiner.]     You  are    re- 
ferring to  the  recent  case  in  which  you  appeared  ? 

-Yes,  the  case  of  the  Divisional  Council.  I 
objected  to  the  Clerk  of  the  Divisional  Council 
appearing,  as  he  was  not  qualified,  and  that  ob- 
jection was  upheld  both  there  and  in  the  Supreme 

[A.  10 -'Oil.]  -Resident  Magistrate's  Court  Amendment  Bill.  K 
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Mr.  w.  B.    Court,  on  the  ground  that  he  was  not  an  enrolled 

ll^w<      agent  or  attorney. 

NOT.  10, 1909.  771.  That  would  mean  he  could  not  recover 
costs?— It  would  mean  he  could  not  appear  at  all,, 
and  the  case  was  thrown  out?  there  was  no 
appearance  for  the  Divisional  Council.  Then  this 
new  llule  was  passed,  authorizing  Secretaries  of 
Corporations  to  appear. 


Thursday,  llth  November,  1909. 


PRESENT : 
Mr.  C.  .T.  KRIGE  (Acting  Chairman). 


Mr.  H.  S.  van  Zyl. 
Mr.  D.  M.  Brown. 
Mr.  Cron wright 


Mr.  Macintosh. 
Mr.  Oosthuisen. 
Mr.  Michau. 


Schreiner. 

Mr.  William  Bunting  Shaw,  further  examined. 
Mr.  w.  B.        772.  Acting  Chairman.]    I  think  you  were  deal- 


ing  last  with  Clauses  Twenty-two,  Twenty-three,. 
NOV.  11,  1909.  ancl  Twenty-four  ?  —  Yes.  I  got  as  far  as  the  illus- 
trations of  persons  who  were  affected  by  this  Bill, 
being  law  agents  who  were  enrolled  in  one  district 
and  coming  to  practise  in  another  district  in 
which  they  are  not  enrolled.  I  want  now  to 
pass  on  to  the  case  of  persons  who  are  not  enrolled 
at  all. 

773.  That  will  be  more  in  connection  with 
section  twenty-three  ?  —  Yes.  At  the  present  time 
throughout  the  Colony  there  is  a  large  number  of 
people  who  have  no  legal  qualifications  of  any 
kind,  either  as  enrolled  agents  or  otherwise,  who- 
are  doing  what  I  consider  is  legal  work  —  drawing 
contracts  of  service,  contracts  of  work  and  differ- 
ent powers  of  attorney,  and  so  on  —  and  who  are 
charging  for  these  things  and  being  paid  for  them. 
Nowr,  that  is  in  direct  violation  to  the  spirit  of  the 
law.  It  is  an  infringement  of  a  right,  and  it  is  an 
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offence  which  is  very  severely  punished  by  the  Mr.  w.  B. 
law  of  England.  These  men,  in  addition  to  doing 
this  kind  of  work,  are  taking  other  work  which  it  Xov- 11,1909 
is  necessary  for  them  to  get  done  through  a  quali- 
fied practitioner  of  some  Idnd  or  another,  either  an 
agent  or  an  attorney,  and  in  most  instances  I  am 
sorry  to  say  it  is  an  attorney.  They  take  this 
work  to  the  attorney,  and  they  receive  half  fees 
from  him,  so  that  they  are  practically  enabled  to 
carry  on  the  work  of  an  attorney  themselves.  I 
had  a  letter  the  other  day  from  a  gentleman  in 
one  of  the  country  districts — I  do  not  wish  to 
mention  his  name,  because  it  would  be  invidious 
—and  he  tells  me  that  the  man  who  is  doing 
most  of  the  legal  business  in  that  district  to- 
day— it  is  not  far  from  Cape  Town — is  a  man  who 
is  not  an  enrolled  agent  nor  an  attorney,  but 
simply  a  tout.  He  goes  through  the  district  and 
does  work  of  the  kind  I  have  mentioned,  and 
what  work  he  cannot  do  he  sends  to  an  attorney 
in  Cape  Town,  and  gets  allowed  half  fees  for  it. 
The  attorney  in  the  district  wrote  to  me  and  said 
it  was  a  great  disgrace,  and  a  great  grievance 
there. 

774.  This  grievance  is  not  confined  to  men  such 
as  you  mentioned  yesterday,  who  are,  perhaps,  ad- 
mitted elsewhere? — No;  these  are  men  with  no 
qualifications  whatever.  Now,  in  Cape  Town, 
there  is  a  very  large  number  of  men  who 
are  holding  themselves  out  as  general  agents, 
and  who  are  collecting  debts,  making  con- 
tracts, drawing  powers  of  attorney  and  draw- 
ing wills,  and  charging  for  this  work,  and  if 
these  men  get  any  work  which  necessitates  going 
into  Court  they  go  to  the  attorneys  and  get  half 
fees  allowed  them.  I  can  mention  attorneys  in 
Cape  Town  to-day  who  are  taking  such  work  as 
the  passing  of  an  anti-nuptial  contract  for  10s.  6d. 
and  the  stamps,  and  are  actually  allowing  men 
who  are  neither  enrolled  agents  nor  attorneys  5s. 
3d.  out  of  the  10s.  6d.  to  do  it.  These  are  not 
isolated  cases.  There  are  numbers  of  attorneys 
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Mir.  w.  B.  and  Miivnts — 1  am  not  exonerating  one  or  blaming 
*w'  one  more  than  the  other — who  are  actually  in 
NOV.  11.1  aw.  partnership  with  persons  who  are  unqualified. 
'I' here  are  touts  going  about  canvassing  for  work 
and  t Mking  it  to  attorneys  and  agents,  and  getting 
an  allowance  for  the  work  they  put  in  their  way, 
or  even  in  a  criminal  case  they  may  bring  to  them. 
Then  there  are  so-called  tradesmen's  protection 
associations,  and  the  Drummond  Association, 
as  it  is  better  known.  Collecting  is  done 
and  agency  work  of  all  kinds  is  car- 
ried on  by  these  associations  and  charges 
are  made  ;  and  when  a  case  has  to  go  into  Court 
they  simply  hand  it  over  to  an  attorney  who 
allows  them  half  fees.  They  are  practising  as 
attorneys,  and  they  are  getting  more  money  out  of  it 
than  the  attorneys,  and  d  oing  practical  ly  all  the  work 
of  attorneys,  because  the  attorney  advances  the  dis- 
bursements and  loses  his  interest  on  that  money, 
and  pays  his  office  rent  and  finds  the  stationery. 
Then  there  are  some  associations  of  the  kind — very 
questionable  associations — which  are  composed  of 
men  who  are  collecting  debts  in  this  way,  and 
entering  into  an  arrangement  with  attorneys  by 
which  the  attorneys  do  all  the  work  for  practically 
nothing ;  that  is  to  say,  an  attorney  takes  a  case 
into  Court,  and  if  fees  are  not  recovered  from  the 
opposite  side  no  fees  are  charged.  Then  there  is 
the  system  of  a  man  paying  2s.  6d.  subscription  per 
month  towards  such  an  association,  and  getting  all 
his  advice  for  nothing  and  his  work  done  upon 
this  basis,  which  is  practically  a  partnership  basis. 
Cape  Town  to-day  is  honeycombed  with  things  of 
this  kind,  and  it  is  not  confined  to  Cape  Town  but 
is  right  throughout  the  Colony.  The  worst  feature 
of  the  case,  however,  is  to  be  found  in  Cape  Town 
at  the  present  time. 

775.  How  does  this  prejudicially  affect  the  public 
interests  ? — I  am  not  looking  at  it  so  much  from 
the  point  of  view  of  the  public  as  from  the  pro- 
fessional man's  standpoint,  as  he  has  a  right  to  be 
protected,  in  the  same  way  that  medical  men  are 
protected. 
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776.  Mr.  Macintosh^]  Surely  medical  men  are  pro-    Mr.  w.  B. 
tected  for  the  protection  of  the  public  ? — So  these 

men  should  be  protected  for  the  protection  of  the  Xoy-  u. 1909- 
public. 

777.  When  the  Acting  Chairman  put  a  question 
to  you  as  to  whether  it  affected  the  public  your 
answer  was  that  you  did  not  see  it  had  any  parti- 
cular effect  on  the  public  ? — I  did  not  say  that  ;  I 
said  I  was  looking  at  it  from  the  point  of  view  of 
the  practitioner. 

778.  "Will  you  look  at  it  from  the  point  of  view 
of  the  public  ? — I  say  it  is  in  the  public  interest 
that  only  qualified  men  should  do  legal  work. 

779.  Is  collecting  work  legal  work  ? — It  is  legal 
work,  and  inseparably  connected  with  it. 

780.  Should  not  an  unqualified  man  be  able  to 
collect  debts  ? — No. 

781.  How  about  a  firm  having  a  regular  collector 
in  their  employ  ? — That  would  be  all  right,  but  in 
the  interests  of  the  public  outside  men  should  not 
be  allowed  to  do  such  work. 

782.  Suppose  three  men  who  had  not  sufficient 
work  combined  to  employ   one   collector? — They 
should  have  a  fully  qualified  man. 

783.  He  may  be  'qualified  to  collect  debts  ? — He 
may  be  smart,  but  they  have  not  that  control  over 
him  that  you  would  have  over  a  qualified  man. 

784.  Acting  Chairman.']  He  cannot  be   punished 
in   his   status  ? — He   cannot   be    punished   in   his 
status.     I   would  like   to  add  that  from  what  I 
have  said  it  will  be  obvious  that  section  twenty - 
four  is  not  framed  so   much  for  the   purpose   of 
creating  partnerships  as  for  preventing  derogatory 
partnerships  ;  the  object  of  this  Bill  is  to  prevent 
these  partnerships.     There  are   attorneys   on  our 
own  Committee  and  there  are  attorneys  in   Cape 
Town  to-day  who  say,  '•  We  have  to  make  allow- 
ances.  It  is  against  our  grain,  and  we  wish  we  had 
not  to  do  it  ;  we  abhor  the  thing,  and  think  it  is 
most  unprofessional,  but  the  Law  Society  will  not 
stop  it,  nor  anyone  else,  and  we  have  to  do  it  in 
our  own  protection."    Section  twenty-four  particu- 
larly aims  at  preventing  these  illegal  partnerships. 
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Mr.  w  i;        7S.Y  .]//•.   Oosthuisen.]    You    say  an   agent  from 

^  Y\n  \  v 

Simonstown  put  up  a  plate  here  and  tried  to 
NOV.  11,  i«Mi>.  practice  here.  Cannot  he  get  enrolled  here  ? — No  ; 
iu»  cannot  be  enrolled  in  Cape  Town  at  present. 
At  present  a  person  can  only  be  enrolled  MS  an 
agent  at  any  place  where  there  are  not  two  attor- 
neys practising.  There  are  more  than  two  attor- 
neys in  Cape  Town  and  in  "VVynberg. 

786.  Acting  ChainnanJ]  Mr.  Buissinne's  evidence 
on  Clause  Twenty-four  was  that,  by  inference,  you 
would  legalise  partnerships   between  law  agents 
and  attorneys,  which  he  says  the  Law  Society  has 
so  far  put  its   face   against  ? — That   was  quite  a 
secondary  consideration  in  the  minds  of  the  Com- 
mittee when  this  clause  was  framed.     The  main 
object  of  this  was  to  do  away  with  the  illegal  and 
abominable  partnerships  which  are   in    existence 
to-day  between  attorneys  and  unqualified  persons. 
I   say  there   are   hundreds   of  these  partnerships 
being  carried   on  to-day,   and   I   cannot   see   any 
justification  by  calling  them   del  credere    allow- 
ances. 

787.  Mr.  H.  S.  van  ZylJ]  You  do  not  object  to  a 
partnership  between  a   qualified   attorney   and  a 
qualified  law  agent '? — No,  but  what  I  do  object  to 
is  the  partnership  which  is  really  a  partnership 
by   the  allowance  of  fees  to  all  sorts  of  persons 
indiscriminately,  and  that  is  what  is  being  done 
to-day.     If  an  attorney  says,  "  Bring  all  your  work 
to  me  and  I  will  give   you   half  fees,"  that  is  a 
partnership,  whatever  you  may  call  it. 

788.  Acting   Chairman.]     Do  I   understand  you 
are   prepared  to   meet   the  Law   Society   in    this 
respect,  and  as  long  as  you  are   met  in  regard  to 
the  qualified  practitioner  and  the  unprofessional 
man,  and  get   that  partnership   knocked  on   the 
head,  you  will  be  satisfied  ?     You  do  not  want  to 
make   a  partnership   between    attorney   and  law 
agent  ? — The  object  was  to   do  away  with   these 
illegal  partnerships.     For  the  last  30  years  I  have 
been  giving  work  to  some  of  the  leading  attorneys 
in  Cape  Town,  and  I  have  received  half  fees  for 
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those  cases  I  have  put  into  their  hands.     I   have    Mr.  w.  B. 
received  my  half  share  from  some  of  the  leading 
attorneys  for  years,  and   sometimes  my   account  NOV.  11, 1909. 
has  run  to  £200  and  £300  per  month.    I  considered 
that  I  was  a  sort  of  partner  ;  I  prided  myself  that 
I  was,  at  any  rate. 

789.  H.  S.  van  ZylJ]     You  have  no  objection  to 
that  ? — No  :  I  have  no  objection  to  that. 

790.  But  what  you  object  to  is  the  case  which 
I  think  is  common  in  the  country  of  a  man  who 
practises  as  an  agent  but  who  is  not  duly  qualified, 
and  who  transfers  estate  work  to  an  attorney  in 
Cape  Town,  and  the  Cape  Town  attorney  makes 
him  an  allowance  ? — That  is  what  I  object  to.     I 
have  just  mentioned  instances  where  it  is  done 
regularly. 

791.  Mr.  Macintosh .]      Do  you  apply   this  also 
to  conveyancing  ? — JN  o  ;  I  would  not. 

792.  You   do   not  look   upon   conveyancing   as 
professional  work  ? — Certainly  I  do.     No  one  can 
•do  conveyancing  work  except  a  man   who   is   ad- 
mitted by  law. 

793.  But  you  know,  surely,  that  big  trust   com- 
panies,   for    instance,   prepare   all   these   convey- 
ancing deeds,  and  the  conve3rancer  does  the  actual 
passing  only,  and  he  allows  a  certain  amount  to 
the  trust  companies  ? — That  is  one  of  the  things  I 
strongly  object  too.    I  think  those  trust  companies 
should  pay  the  same  fees  as  the  attorneys  if  they 
share  in  the  attorney's  fees  for  the  attorney's  work, 
as  those  fees  are  part  of  the  legitimate  revenue  of 
the  Government.     An   attorney   wrote    me    from 
Graaff-Reinet  the  other  day,  and  said  that  if  the 
companies  there  were  allowed  to  go  on  as  they 
were  doing  there  would  be  very  little  work  left  for 
the  attorney,  and  I  say  such  a  state  of  things  is  not 
fair  for  the  attorneys. 

794.  You  do  not  think  of  the  public  in  that  con- 
nection ? — I  do  think  of  the  public,  and  my  ex- 
perience is  that  the  lower  the  qualification  of  the 
men  doing  the  work  the  higher  the  public  has  to 
pay  for  it,  and  I  say  that  without  hesitation. 
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Ms'hW'-B'        ^''^*  ^re  *ou   sPett>king  as  between  law  agents 
_w*      and  attorneys  ?—  .1   am  speaking  both  with  refer- 
NOT.  11,1909.  ence  to  law  agents  and  attorneys  and  the  public. 

796.  Are  you  making  a  comparison  between  law 
agents  and  attorneys  ?  —  No. 

797.  You  say  the  lower   the  qualification   the 
higher  the  cost  ?  —  I  do  not  mean  the  legal  qualifi- 
cation, but  the  qualification  as  an  individual.  That 
has  been  my  invariable  experience.     I  may  men- 
tion this  as  a  fact  that  it  is  within  my  knowledge 
that  men   in   the   country  districts  who  are   not 
qualified  at  all  draw  up  schedules.  They  get  seven 
guineas   for   that   work  ;    they   send  them   to   an 
attorney  in  Cape  Town,  and  the  attorney  gets  his 
legal  fees  and  allows  half  fees.     In  many  instances 
the  attorney  has  to  draw  up  the  documents  again, 
and  send  them  back  for  signature.    Section  twenty- 
three  certainly  aims  at  every  one  who  is  not  quali- 
fied to  do  any  legal  work  ;  I  do  not  care  if  what  is 
provided  there  is  done  by  a  person  or  a  company. 

798.  Mr.  H.  S.  van  ZyiJ]  Supposing  a  man  in  the 
country  who  does  agency  work  gets  in  an  estate 
and  sends  it  to  an  attorney  in  Cape  Town,  or  gets 
a  transfer  passed  for  a  farmer  in  the  country,  which 
he  cannot  do  himself  and  gets  done  by  an  attorney 
in  Cape   Town,   the   attorney   making  him   some 
allowance,  is  he  got  at  by  this  section  V  —  Yes,  if  he 
represents  that  he  can  do  the  work  himself,  unless 
he  says  in  a  straightforward  way,  "  I  am  not  an 
attorney,  but  I  have  an   attorney  in  Cape  Town 
who  will  do  this." 

799.  Mr.  D.   M.    Brown.']   Trust    companies    do 
that  ?  —  Trust    companies  do  far  more  than  that  ; 
they  take  powers  of  attorney  from  these  people 
and  use  them. 

800.  You  know  at  the  present  time  there  are  firms 
of  debt  collectors  running  who  depend  upon  the 
allowances   they   get   for  their  existence  ?  —  Then 
they  ought  to  perish. 

801.  Do  you  know  of  such  a  thing  ?  —  I  do,  un- 
fortunately. 

802.  This  Bill  does  not  deal  with  conveyancers  ? 
—  It  does  not  touch  them. 
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803.  In   regard  to   any   person  holding  himself    Mr.  w.  B, 
out  to  be  a  legally  qualified  practitioner,  so  far  as 

any  question  of  preference  is  concerned  you  are  Nov-n> 1909- 
not  interested  in  that  ;  you  simply  want  to  perfect 
the  Magistrate's  Court  Bill  as  far  as  practicable  ; 
that  is  the  purpose  here  ? — That  is  all  I  want. 

804.  You  say  you  do  not  care  if  there  is  a  part- 
nership between  an  attorney  and  a  law  agent ;  you 
do  not  want  to  restrict  the  law  at  present  which 
allows  such  partnerships  ? — I  do  not  want  to  stop 
anyone  from  entering  into   a  partnership  which  I 
enter  into  myself. 

805.  You  know  there  are  such  partnerships  ? — I 
know  at  present    there    are    hundreds   of  them, 
although  they  are  not  called  such. 

806.  You   wish  present    rights    maintained  ?  - 
They  will  be  maintained,  of  course. 

807.  Acting  Chairman.']    On  Clause  Twenty-Five, 
I  believe  there  is  a  good  deal  of  opposition  to  it 
raised  by  the  Law   Society  ? — I  have    read    Mr. 
Buissinne's  evidence  on  this  point,  and  I  am  sur- 
prised  at  the   interest  he   has  taken  in  trying  to 
prevent  agents  getting  rights  in  this  manner.     I 
think   it  is   a   thing   which  the  agents  may  very 
fairly  ask  to  be  made  law. 

808.  The  objection   they  raise   is   in   this  light, 
that   they   say   if  this  becomes   law  then,  as  the 
clause  stands,  the  Supreme  Court  may  hold  that 
the  onus  of  looking  after  the  law  agents'  conduct 
will  be   thrown   upon   the  Law  Society,  and  they 
cannot   undertake  that  burden  ? — Of   course   the 
Law   Society   was   originally  asked   to   undertake 
such  cases,  and  the  Law  Agents'  Association  was 
prepared   to   assist   them.     The  Law  Society  was 
asked  to  do  it  as  being  what  we  thought  the  pro- 
per body   to   do   it,  but  they  refused.     They  said 
they  had   not  the   funds  ;  so   few  members  of  the 
profession  would  contribute  to   their   funds   and 
belong  to  them,  and  consequently  they  could  not 
undertake  the  work.     Then  the  amended  clause 
was   put   in,   as  is   now    before    the    Committee, 
leaving   it  for  the  Magistrate  to  make  the  inquiry 
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Mr.  \v.  B.    and    send   the   evidence   to  the  Attorney- General, 
A*™'      who  should  then,  if  satisfied,  refer  it  to  the  Begis- 
ii.ii"".'  trar  of  the  Supreme  Court,  for  the  case  to  be  set 
down  by  him  and  tried  in  exactly  the  same  way 
as  tin-  raso  of  an  attorney. 

809.  You   speak   of  the   amendment  which  has 
subsequently  been  suggested  ? — Yes.      Mr.   Buis- 
siniu'  says  it'  this  section  is  passed  he  does  not  see 
how  a  Magistrate  will  be  able  to  exercise  control 
over  a  lot  of  belligerent  agents  coming  before  him 
in   Court,   wrhich   is   absurd.      There   is  a  section 
providing  for  contempt  of  Court.     This  section  is 
not  intended  to  apply  to  that,  but  a  section  in  the 
Act  provides  for  contempt  of  Court,  by  which  a 
man — whether  he  be  an  agent  or  a  member  of  the 
public — can  be  dealt  with.     If  agents  or  attorneys 
want  to  take  off  their  coats  in  Court  there  is  that 
section  which  deals  with  it.    This  section  is  simply 
intended  to  secure  to  law  agents  the  fairest  and 
the   highest  tribunal   in  matters  that  affect  their 
life  and  their  profession,  and  their  whole  career, 
•exactly  the    same    as    attorneys,   and    not    only 
attorneys  but  also  other  people.     A  Magistrate 
may  strike  an  agent  off  the  roll  and  that  man  is 
ruined  for  life, 

810.  The  papers  haye  to  go  to  the  Court  '? — The 
Court  confirms  them  simply  in  the  same  way  as 
to-day  when  a  Magistrate  imposes  a  punishment 
above  a  certain  limit,  it  has  to  go  to  the  Judges  for 
review  ;  the  papers  are  sent  in  the  same  way  to  a 
Judge  for  review. 

811.  The  law  agent  can  be  heard  if  he  wishes  ?— 
At  present  he  cannot  be  heard.     If  he  wishes  he 
can  appeal  on  the  evidence  and  the  finding  of  the 
Magistrate,  and  the  Court  says,  "This  is  a  question 
of  fact  and  the  Magistrate  has  found  that,  and  I 
cannot  interfere."       I   want    the    person  passing 
sentence  to   be  the   Supreme   Court  Judge.     If  a 
Magistrate  is  not  allowed  to  settle  any  judgment 
upon   a   case    where   the   punishment    exceeds   a 
certain  limit,  unless  the  Attorney -General  thinks 
it  ;ought  to  be   remitted  to  him.  surely  it  is  not 
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right  for  the   Magistrate  to  have  supreme  power    Mr.  w.  B. 

over  a  professional  man  Avhose  whole  career  in  life 

is  in  his  hands.     I  say  this  is  the  fairest  request  NOV.  11, 1909. 

that  could  possibly  be  made  on  the  part  of  agents, 

and  even  if  it  does  entail  a  little  extra  trouble  that 

is  nothing  worth  considering. 

M2.  Mr.  D.  M.  Brown.']  How  often  does  it 
happen  ? — I  have  not  known  half-a-dozen  cases  in 
my  experience. 

813.  Mr.  H.  8.  van  Zi/L]  The  agent  is  really  an 
officer  of  the  Magistrate's  Court,  and  it  does  seem 
right  that  the  Magistrate,   in   the   first  instance, 
should  have  jurisdiction  over  him? — The  Magis- 
trate   has    no    power    over    an    attorney    of  the 
Supreme  Court,  who  does   exactly  what  an  agent 
does. 

814.  You  could  not  get  at  the  attorney  because 
he  is   an   agent   of   the   Supreme  Court  ? — If  the 
issues  are  so  great  surely  there  can  be  no  objec- 
tion to  the  very  highest  tribunal  deciding  the  case. 

815.  You  think  it  would  be  fairer  to  the  agent  ? 
— Yes.     I  would  also  add  that  it  Avould  be  fairer 
to  the  Magistrate.     I  may  say  I  have  been  told  by 
Magistrates  themselves  that  they  have  hesitated 
to  put  the  law  in  motion  because  of  the  invidious 
and  unpleasant  position  in  which  they  would  be 
placed  by  doing  it,  and  where  the  thing  is  so  near 
the  border  line  Magistrates  will  not  interfere,  very 
largely  because  of  that  position. 

816.  Is  not   that  still  the  position,  because  the 
Magistrate  still  has  to  set  the  law  in  motion  ? — He 
still  has  to  set  the  law  in  motion,  but  he  has  not  to 
decide  the  case. 

817.  It  depends  very  much  on  how  he  runs  the 
case  as  to   what   the   result  will  be.     The  whole 
thing  is   in  his  hands,  and  he  has  to   secure  the 
attendance  of  witnesses  ? — Exactly  the  same  as  at 
a  preparatory  examination,  and  at  the  trial  the 
man  can  call  fresh  witnesses.     The  agent  can  do 
the  same  before  the  Judge,  and  the  witnesses  will 
have  to  give  their  evidence. 

818.  When  the  case  comes  before  the  Supreme 


140     MINUTES  OF  EVIDENCE  TAKEN  BEFORE  THE  SELECT  COMMITTEE 

Mr.  \v .  K.    Court  you  do  not  want  it  to  be  on  the  evidence 
taUrn  by  the  Magistrate,  but  you  want  the  man 
NOV. n,  1909. to  be  tried  on  the  evidence  to    be  given? — Yes, 
that  is  what  wo  want. 

819.  Mr.  Mit'huu.~\  The  Magistrate  merely  holds 
an  inquiry  and  he   sends    the    evidence   to  the 
Superior  Court  through  the  Attorney -General  ?— 
Yes ;    he    sends    the    evidence  to   the   Attorney- 
General,  and  if  he  thinks  it  is  a  proper  case  lie 
sends  it  to  the   Registrar  of  the  Supreme   Court, 
who  issues  the  process,  and  the  party  is  called 
before  the  Court. 

820.  I  think  you  have  told  us  in  all  your  experi- 
ence you  have  only  known  of  half-a-dozen  cases  ? 
— About  half-a-dozen  cases,  speaking  roughly. 

821.  I  must  say  I  have  had  25  years  experience, 
and  I  do  not  know  that  I  have  ever  heard  of  any 
hardship  ? — I   do    not   say   half-a-dozen   cases   of 
hardship,   but   half-a-dozen    cases    where    agents 
have  been  dealt  with. 

822.  Mr.  H.  S.  ran  ZyL]  You  know  if  the  Law 
Society  brings  a  case  against  an  attorney  and  loses 
the  case,  the  Court  often  gives  costs  against  the 
Law  Society  ? — Yes. 

823.  What  would  happen  here  ?    Supposing  the 
Attorney-General  institutes  proceedings  upon  the 
evidence  taken  by  the  Magistrate  and  the  Supreme 
Court  gives  judgment  in  favour  of  the  agent,  how 
will  you  make  provisions  for  costs? — I  would  let" 
it  be  a  quasi-criminal  matter.     If  there  was  malice 
on  the  part  of  any  one,  the  agent  exonerating  him- 
self would  have  the  right  to  sue  for  damages. 

824.  You   would   not    wish   costs    to    be    given 
against    the    Attorney-General  if  the    case    goes 
against  him  ? — In  no  case. 

825.  You  are  in  favour  of  having  a  provision  in- 
serted that  in  no   case   shall    costs   be   awarded 
against  the  Attorney  General  ? — Certainly. 

826.  Mr.  I).  M.  Brown.}   You  have  had  a  very 
large  experience  ? — Yes. 

827.  Taking  your  experience  here,  there  are  more 
attorneys  appearing  in  Court  now  than  agents  ?— 
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In  Cape  Town  I  think  there  are  more  attorneys    MT.W.B. 

Shaw. 

than  agents. 

828.  The  Magistrate  has  no  power  whatever  over  Nov  n- 1909 
an  attorney  ? — 1  have  already  said  so. 

829.  Have  you  found  that  the  order  of  the  Court 
has  in  any  way  been  interfered  with,  as  suggested 
by  Mr.  Buissinne,  through  the  lack  of  that  power  ? 

—I  have  never  known  of  the  necessity  of  that 
practitioner  being  dealt  with  by  Eule  of  Court. 

830.  Have   you   ever   seen   it  necessary  for  the 

•/  «/ 

Magistrate  to  do  anything  towards  keeping  order 
in  his  Court  ? — I  have  never  known  of  a  Magistrate 
having  any  difficuly  in  keeping  order  in  his  Court. 

831.  You    would    emphatically    say    that    Mr. 
Buissinne  is  wrong  in  the  opinion  he  has  formed 
from  his  experience  ? — From  A  to  Z. 

832.  Acting   Chairman.]  I  believe  you  have  an 
amendment  in  regard  to  Clause  Twenty-six.  Do  you 
not  think  the   clause  itself  would  serve  the  pur- 
pose better  than  the  amendment  ?     I  believe  both 
Mr.   Buissinne  and  Mr.  Fairbridge  thought  that  the 
clause  as  it  stood  was  preferable  to  the  amendment  ? 

—No;  I   think   the   existing  clause  is   absolutely 
inoperative  at  present. 

833.  I  speak  of  the  clause  as  framed  in  the  Bill. 
They   prefer  that   to   the  amending  clause.     This 
leaves  it  to  the  discretion  of  the  Judges  to  frame 
a  new  tariff,  and  I   believe  you   have   an  amend- 
ment to  it  ? — I  think   the   object   of  this  clause 
has  been .  entirely  misapprehended.     I  think  Mr. 
Buissinne   said   he  could   only   conceive   the  pro- 
motors  of  this  Bill  were  talking  about  the  new 
tariff,   because   they   were   not  satisfied  with  the 
7s.  6d.  and  the  10s.  6d.     A  more  absurd  statement 
could  never  be   conceived.    It  does  not  apply  to 
this  at   all.     There   are  several  new  provisions  in 
this  Bill  for  new  work   to  be  done.     The  object  of 
this  new  tariff  is  to  enable  the  Judges  to  make  a 
tariff  for  that  new    work,   which    is   absolutely 
necessary.     If  there  were  no  new  tariff  made  and 
allowed   that   work   would   have   to   be   done  for 
nothing,  and   that  is  not  the  object  of  anybody— 
I  am  sure  not  even  of  Mr.  Buissinne. 
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Mnw. B.  834.  If  you  entrust  it  to  the  Judges,  who  I 
believe  are.  as  a  rule,  very  chary  in  increasing 
NOV.  11,  nx>9.  expenditure  in  the  way  of  lawyers'  fees,  will  it 
not  be  best  to  leave  the  clause  as  it  stands  in  the 
Bill  ? — It  seems  to  me  the  object  is  the  same  in 
both  instances. 

835.  Mr.   H.   S.  v<ui    Xt/l.]  Can  you  give  me  ail 
instance   at  the   present  time  where   costs  which 
have  been   reasonably  incurred   in  and  about  the 
defending  of  a  man  have  been  disallowed  ? — Yes  ; 
a  case  was  decided  in  the  Supreme  Court  the  other 
day.     The  Magistrate  refused  to  allow  costs  to  a 
man  going  into  Court   because  he  refused  to  take 
the  offer  of  instalments. 

836.  What  did  the  Supreme  Court  hold  ?— The 
Divisional  Court  held,  first  of  all,  that  the  Magis- 
trate was  perfectly  right,  and  the  Appeal   Court 
held  that  both  the  Magistrate  and  the  Judge  in  the 
other  Court  were  perfectly  wrong. 

837.  What  does  that  prove — that  parties  to-day 
are  protected  where  costs  have   been  reasonably 
incurred  ? — Yes,  but  the  question  of  whether  they 
have  been  reasonably  incurred  is  such  a  wide  one 
that  it  must  be  referred  to  in  some  such  manner 
as  this,  so  as  to  ensure  people  getting  the  costs. 

838.  Even  here  it  is  rather  generally  stated.     In 
what  way  do  you  make  it  more  definite  ?    How  do- 
you  improve  it,  so  that  it  will  not  be  open  for  the 
same  thing  happening  as  at  the  present  time  ? — 
Because  this  provides  that  there  shall  be  a  charge 
made   for  the   work   which   may  now   or  in   the 
future  be  done,     The  amendment  reads,  "...in  the 
absence  of  such  provision  in  respect  of  any  fee  or 
disbursement,  the  Clerk  of  the   said   Court  shall 
allow  such  sum  as  shall  appear  to  him  reasonable 
and  not  prohibited  by  any  rule  of  Court."    At  pre- 
sent, as  you  are  aware,  under  the  rule  of  Court 
which  is  in   existence  it  is  necessary  to  get   an 
Order  of  Court  before  you  can  get  any  additional 
costs,  and  at  the  end  of  the  case    you  have    to» 
make  application  to  the  Magistrate  that  you  are  to 
be  paid  for  travelling  expenses  and  drawing  plans. 
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and  any  necessary  work.     What  we  want  is  that    Mr-  w.  B. 

is  that   the   Clerk  of  the  Court  shall  allow  that, 

subject  to  review  by  the  Magistrate.  xov.n,  1909. 

839.  I  am  referring  to  the  first  part  of  the  amen- 
ded clause,  "  the  party,  whether  plaintiff   or   de- 
fendant, in   whose  favour  any  judgment  of  any 
Court  of  Eesident  Magistrate  in  any  civil  action  or 
proceedings  shall  be  pronounced,  shall  be  allowed 
in  the  taxation  of  costs  against  the  opposite  party 
such  fees  and  disbursements  of  the  agent  or  attor- 
ney  of  the  successful  party   as  may   have  been 
reasonably  incurred  in  and  about  the  prosecution 
or  defending  of  the  action  or  proceeding  and  on 
the  scale  provided  by  the  tariff  of  charges  which 
may  now  or  in  future  be  framed.  .  ."     Is  not  that 
the  case  to-day  ? — There  is  to  be   a  future  tariff 
framed. 

840.  But  if  there  is  that  framed.     You  do  not 
say  there  must  be,  but  there  may  be  ? — Yes. 

841.  But   have   you   not  got  all   of  that  at  the 
present  time  which  is  included  in  the  first  part  of 
the  amendment  ?     Jn  what  respect  is  it  not  the  law 
to-day  ? — This   section  was  framed,  as  far  as  my 
memory  serves  me — I  must  confess  I  am  not  very 
clear  upon  it — with   particular   reference   to   the 
tariff  which  must  be  framed  in  future.    The  object 
of  the  first  part  of  this  section  was  that  it  would 
be  necessary  to  get  a  tariff  for   some  of  the  work 
which  is  provided  for  in  the  Bill  and  for  which  it 
was    rendered    obviously   necessary   that  a   tariff 
should  be  framed. 

842.  Mr.  Michau.~\  You  can  get  that  done  under 
Clause  Twenty-six  of  the  Bill  as  drawn  ? — I  think 
the  Committee   would  be  prepared  to  accept  the 
suggestion  of  the  Select  Committee  that  the  Clause 
is  better  than  the  amendment. 

843.  Mr.   H.   S.   van   Zyl]   You  prefer  the   old 
clause  ? — I  am  personally  prepared  to  accept  the 
old    clause.     I    do    not   wish  to  bind  any  other 
member  of  my  Committee  on  that  point. 

844.  Acting  Chairman  J]    What  is   the   object   of 
Clause  Twenty-seven  increasing  Counsels'  fees  ?— 
To  cheapen  litigation. 
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Mr.  \v.  R  si,").  Will  you  kindly  explain  how? — There  is 
nothing  in  this  Bill  which  will  tend  to  cheapen 
11.  1-M.o.  litigation  more  than  this  question  of  increasing 
tin1  tVc  of  Counsel,  in  this  way,  that  at  present 
you  have  a  case  in  the  Magistrate's  Court,  and 
Counsel  is  only  allowed  a  guinea.  Counsel,  very 
properly,  will  not  come  into  the  Magistrate's 
Court  for  a  guinea,  and  the  client,  except  in  very 
extreme  cases,  is  prepared  to  pay  the  additional 
charge  which  the  Counsel  very  properly  makes 
for  his  attendance.  You  might  get  junior  Counsel 
to  appear  in  the  Magistrate's  Court  for  three 
guineas,  and  that  would  be  a  charge  as  between 
party  and  party.  What  would  be  the  result  ? 
You  could  go  to  your  Counsel  after  the  case  is 
•decided  and  say,  "  What  do  you  think  of  the 
judgment?"  He  would  say,  "I  think  you  ought 
to  appeal,"  or  "  I  do  not  think  you  ought  to  ap- 
peal." If  he  said  he  did  not  think  you  ought  to 
appeal  the  matter  would  be  at  an  end.  Y^ou 
would  thus  get  the  best  assistance  at  the  outset 
and  get  your  opinion,  which  usually  costs  three  or 
five  guineas,  for  nothing.  It  costs  more  in  the 
first  place  to  get  Counsel  in  Court,  but  you  save 
an  expenditure  of  seven  to  ten  guineas  for  the 
opinion. 

846.  Mr.   H.  S.   van    Zyl.~]    If    a    client  wants 
Counsel   to   appear   for   him  in  the   Magistrate's 
Court,  is  it  fair  that  his  opponent,  who  may  be  a 
poor  man,  should  pay  ? — It  is  in  his  interests  in 
the  long  run. 

847.  It  may  not  be.     Do  you  think  it  is  likely 
you   will   get  many   Counsel    to    come    into   the 
Magistrate's  Court  for  three  guineas  ?     Yrou  know 
the  lowest  fee  in  a  trial  case  in  the  Supreme  Court 
is  five  guineas,  and  when  Counsel  go  out  of  their 
ordinary  Court  into  the  Magistrate's   Court  it  is 
really  a  rule  of  the  profession  that  the  fee  should 
be  increased  ? — I  think  you  would  get  a  number 
of  Counsel  to  take  the  three  guinea  fee. 

848.  Acting  Chairman.']    Have  you  anything  to 
say  with  regard  to  Clause  Twenty-eight  ? — No. 
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849.  And  Clause  Twenty-nine  ? — I  can  only  say    Mr.  w.  B. 
that,  from  my  experience,  this  is  a  very  necessary 

Clause.  N°v.  11,  1909. 

850.  It  only  applies  to  criminal  cases  ? — Yes. 

851.  Very  strong  exception   is  taken  to  Clause 
Thirty.     Have  you  anything  to  say  in  defence  of 
that  clause  ? — I  think  it  is  a  very  necessary  clause. 
I  have  no  sympathy  with  criminals  when  they  are 
criminals,     and     therefore     I     agree    with    Mr. 
Buissinne,   but   I  have  a  very  great  objection  to 
people  being  called  criminals  until  they  are  con- 
victed ;    I    think    that    is    monstrous.       In    this 
instance  I  think  every  man  ought  to   have    the 
right  of  trial  by  jury. 

852.  Mr.    Cronwright-Schreiner.\     Will  not  that 
cast  enormous  work  upon  the  Circuit  Courts  and 
other  Courts,  and  will  it  not  increase  the  Supreme 
Court   work   enormously  ? — It  would   be   less  ex- 
pense to  give  a  person  trial  by  jury  than  to  adopt 
the  alternative  which  I  see  has  been  suggested  to 
appoint  specially  qualified  men,  such  as  Clerks  of 
the   Peace,    to    conduct    the   prosecutions  in  the 
Magistrate's  Courts. 

853.  Mr.  H.  S.  van  ZyL]  "What  proportion  of  the 
cases  do  you  think  will  be  tried  before  the  Magis- 
trate ? — A  large  proportion  of  them. 

854.  Do  you  think  so  ? — I  do. 

855.  Do  you  not  think  the  large  majority  will 
prefer  being  tried  before  a  jurv,  especially  those 
who  really  are  guilty  and  will  have  to  be  found 
so  ? — I  do  not  think  so  for  a  minute.     There  may 
be  instances  of  that  kind,  but  I  do  not  think  it 
will  be  the  rule  ;  my  experience  is  to  the  contrary. 

856.  Has   not   your  experience   been   that  it  is 
more  easy  for  a  man  to  get  off  before  a  jury  than 
before  a  Magistrate  ? — When  he  is  innocent,  yes. 
When  a  man  is  innocent  it  is  far  easier  for  him  to 
get  off  before  a  jury  than  before  the  Magistrate, 
who  is  unconsciously  interested  and  prejudiced  in 
the  case. 

857.  Do  you  not  think  it  is  desirable  that  you 
should  have  better  qualified  people  in  the  Magis- 

[A.  10— "09.]— Resident  Magistrate's  Court  Amendment  Bill.  L 
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Mr.  w.  B.  i  rates' Courts  to  conduct  these  prosecutions  ?— I  i' 
these  clauses  were  Adopted,  I  think  the  practice 

OT.  11.19  9.  wo  have  at  present  in  vogue  of  all  records  beiny 
subject  to  the  review  of  the.  Judges,  and  also  fill 
papers  being  sent  to  the  Attorney -General,  would 
meet  the  requirements. 

858.  Supposing  this  section  did  not  become  law, 
would  you   not  be  in   favour  of    having    bettor 
qualified    men    to   conduct    prosecutions    in    the 
Magistrates'  Courts  ? — I  should  prefer  to  continue 
the  present  bad  system  until  it  has  forced  itself 
upon  the  attention  of  the  public,  and  we  can  got 
the  provisions  of  this  clause  carried. 

859.  Mr.  Cronwright  SchremerJ]  Would  it  not  be 
better  if  the  Chief  Constable,  in  a  country  district 
say,  prepared  the  case  and  handed  it  over  to  some 
legal  practitioner  to  conduct,  because  the  present 
system  is  so  unsatisfactory  ? — It  might  be  some 
improvement,   but    I    do   not   think  very   much, 
because  the  same  Magistrate  would  actually  try 
the  case  who  had  practically  decided  it  in  his  own 
mind  by  committing. 

860.  I  mean  before  the  case  is  tried.     At  present 
the  Chief  Constable  prepares  a  case  and  conducts 
it  before  the  Magistrate,  who  is  his  official  chief  ? 
—Yes. 

861.  Would  it  not  be  better  if  there  were  a  man 
appointed  by  Government  to  take  the  case  from 
the 'Chief  Constable  and  conduct  the  prosecution  ? 

-The  expense  would  be  enormous. 

862.  Apart  from  that  it  would  be  a  better  plan  ? 
-Yes,  but  I  am  afraid  the  expense  would  be  too 

great. 

863.  Mr.  Oosthuisen.]      If  a  man  is  brought  up 
for  stealing  a  goat,  can  he  ask  to  be  tried  before  a 
jury? — Yes,  because  the  penalty  for  cattle- stealing 
is  very  heavy. 

864.  Mr.  D.  M.  Broivn.]     Do  you  make  it  abso- 
lutely the  person's  choice  ? — Yes. 

865.  Supposing  a  man  was  brought  up  for  twenty 
cases  of  housebreaking,   would  it  not  be  better 
that  he  should  not  have  this  choice  of  being  tried 
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by  the  Resident  Magistrate  ?     Should  it   not  read    Mr.  w.  B. 
that  a  man  would  only  have  the  choice  of   being 
tried  before  a  jury.     Under  this   clause   if  a  man^or.  11,1901 
as  brought  up  for  a  most  serious   case  he  can  de- 
mand to  be  sent  back  to   the  Magistrate  ;  as  the 
clause  reads  now  he  has  the  absolute  choice  ? — It 
is  provided  for  in  the  amendment  that  the  Magis- 
trate can  only  try  the  case  if  it  is  in  his  jurisdic- 
tion.    Of  course  a  Magistrate  has  jurisdiction  in 
a  case  of  house-breaking. 

866.  If  a  man  had  twenty  charges  against  him 
he  could  choose  to  go  back  to  the  Magistrate,  and 
the    Magistrate    could    only     give     him     twelve 
months  ? — Cannot  he  be  given  twelve  months  for 
each  offence  ? 

867.  It  has  been  held  that  he  cannot  ? — That  is 
where  crimes  arise  out  of  the  same  thing  ? 

868.  No  ;  he  cannot  do  it.     This  clause  would  be 
absurd  as  it  stands.     What  you  mean  is  that  a 
man  should  get  the  benefit  of  being  tried  before 
a  judge  and  jury  if  he  wished  ? — Yes.     I  may  say 
this  section  is  the  decision  of  the  Committee,  but 
personally,   as  an  individual,  I  should   be   quite 
satisfied  if  provision  were  made,  as  an  experiment, 
that  the  person  should  have  the  right  of  stating 
whether  he  wished  to  be  tried  by  a  judge  and  jury 
or  the   magistrate,   leaving   it  for   the   Attorney - 
General  to  give  effect  to  that  wish  in  accordance 
with  what  he  deemed  to  be  justice. 

869.  Do  you  think  the  present  practice  of  send- 
ing a  case  back  to  the  same  magistrate  to  try  who 
took  the  affidavits  and  instituted  the  proceedings 
and  held  the  preparatory  examination  is  conducive 
to  the  true  administration  of  justice  ? — It  is  rather 
a   difficult   question   to   answer.      In  principle    I 
should  say  it  is  bad,  but  in  practice  I  should  not 
say  it  is  a  failure,     I  should  like  to  guard  myself 
against  any  suggestion  I  have  made  which  gives 
the  idea  of  magistrates  abusing  the  powers  that 
are  conferred  upon  them,  but  I  think  in  principle 
it  is  bad. 

870.  I  heard  a  magistrate  once  say  to  a  person, 
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Mr. w .iv  -The  Solicitor-General  must  have  thought  you 
were  guilty  or  lie  would  not  have  sent  you  back 

OT.  11.  ISK»».  for  trial  ?"-  That  was  a  universal  feeling  amongst 
magistrates  twenty  years  ago.  The  same  principle 
would  apply  if  the  case  were  sent  to  another 
magistrate. 

871.  You  have  heard  that  remark  made? — Yes. 
many  years  ago. 

872.  Do  you  not  think   there  should   be   some- 
thing added  to  the  instructions  from  the  Attorney- 
General's  Office,  to  the  effect  that  the  remitting  of 
the  case  does  not  in  any  way  imply  a  verdict,  but 
only  that  there  is  a  prima  facie  case  to  be  tried  ? — 
I  think  that  has  recently  been  done,  and  that  idea 
has  been  very  largely  dissipated. 

873.  Mr.  H.  S.  van  ZylJ]  You  could  not  very  well 
have  provision  in  the  Bill  that  the  same  Magistrate 
should  not  try  the  case  ;  that  would  not  work  ? — 
No. 

874.  Acting  Chairman.']  I  believe  that   sections 
thirty-one  and  thirty-two  can  be  taken  together  ? 
—Yes. 

875.  I   think   I   am  correct  in   saying  that   the 
witnesses  who  have  so  far  given  evidence  are  not 
against  the  principle  of  these  two  clauses,  provided 
both  clauses  are  amended  to  the  effect  that  there 
must  be  good  reason  given  to  the  Court  for  these 
interrogatories.     Have  you  any  objection  to  amend- 
ing the  clauses  in  that  way  ? — I  think  that  is  pro- 
vided for  in  the  clause  by  the  words  :  "It  shall  be 
lawful  for  any  Court  of  Resident  Magistrate  upon 
the  application  of  either  party  to  a  suit  or  when- 
ever such  Court  shall  deem  it  necessary." 

876.  Mr.  Euissinne  and  Mr.  Fairbridge  said  there 
should  be  a  qualification  that  the  Court  should 
be  satisfied  of  good  reasons  ? — The  Court  would  not 
deem  it  necessary  unless  it  were  satisfied  that  there 
were  good  reasons. 

877.  You  have  no  objection,  if  it  can  be  amplified, 
to  that  being  done  ? — If  it  can  be  amplified.     Of 
course,  there  has  been  a  good  deal  of  objection  raised 
to  this  taking  of  evidence  of  people  who  cannot 
appear  in  Court. 
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878.  Mr.  Cron  wright  8c/treinrr.'}     There  is  no  ob-    Mr.  w.  B. 
jection  if  you  give  the  Resident  Magistrate  discre- 
tionary power  ?— That    is  the  object.      Nothing  in  NOV.H,  190 
this 'Act  would   give   arbitrary  power   to  call    a 
witness  who  did  not  like  to  appear  in  Court. 

879.  Mr.  H.  S.  van  Zyl.}     You  are  satisfied  if  it 
is  amended  to   leave  it  to  the   discretion   of  the 
Magistrate  ? — Yes,   but   I   do   not  think   such  an 
amendment  is  necessary. 

880.  Acting  Chairman^}     Have  you  anything  to 
say   about   Clause  Thirty-three? — It    is    a  clause 
which   epecially  recommends   itself  to   the   good 
opinion  of  the  Legislature  on  the  ground  of  the 
saving  of  expenditure.     Mr.  Buissinne  thought  it 
would  add  to  the  expense,  but  if  he  had  taken  the 
trouble  to  take  the  present  tariff  and  work  out  the 
cost  of  bringing  witnesses  from   a  distance,   and 
paying  those  witnesses  their  allowance  and  travel- 
ling expenses,  when  they  came,  as  he  said,  from 
one   corner  of  the   district  to  another,  and  then 
considered  the  expense  of  holding  this  Commission, 
he  would  have  found  that  holding  the  Commission 
was   cheaper    than    having    the    witnesses ;    five 
minutes  calculation  would  have  convinced  him  of 
that.     Mr.  Fairbridge  supported  the  clause. 

881.  Mr.  H.  S.  van  ZyL]     You  do  not  interfere 
with  the  present  law  ;  it  is  merely  an  alternative 
procedure  ? — Yes.  to  save  expense. 

882.  Acting  Chairman^]     You  are  a   practitioner 
of  vast  experience,  and  before  we  leave  this  Mil, 
I  should  like  vou  to  tell  the  Committee  whether, 

*/ 

in  the  event  of  this  becoming  law,  it  would  tend 
to  increase  the  cost  of  litigation  in  the  Resident 
.Magistrates'  Courts  or  otherwise  ?--  The  only 
result  of  this  Bill  in  that  respect  would  be  that 
it  would  decrease  the  cost  of  litigation  in  every 
single  respect.  In  not  one  single  respect  is 
provision  made  in  this  Bill  which  would 
not  tend  to  decrease  the  cost  of  litigation.  I 
do  not  mean  decreased  cost  of  litigation,  inas- 
much as  by  the  reducing  of  the  jurisdiction  and 
•cheaper  law  being  got  in  the  Magistrate's  Court 
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Mr.  w  i;.  instead  of  tin1  Supreme  Court,  but  in  reference  to 
'N^v  tin-  conduct  of  cases  in  the  Resident  Magistrates' 
Courts  the  only  effect  would  be  the  decrease  of  the 
cost  of  litigation. 

883.  Mr.  H.  >V.  van  Zi/l,]  In  the  Magistrate's 
( 'ourt  itself  ? — In  the  Magistrate's  Court  itself. 

ss  1.  Will  you  explain  in  what  way  ? — Take  this 
very  next  clause  in  the  Schedule,  about  which 
Mr.  Buissiime  had  a  great  deal  to  say  in  regard  to 
the  cost  of  going  to  Court  and  filing  of  pleas.  I  have 
known  cases  in  which  seven,  eight  or  more  wit- 
nesses have  been  called  in  a  case  in  which  it  was 
necessary  to  prove  the  sale  of  goods.  The  defendant 
goes  to  Court  and  gets  up  and  disputes  the  claim, 
which  is  simply  for  goods  sold  and  delivered.  He 
gets  up  and  says  he  wants  it  proved  that  there 
was  a  sale — that  there  was  a  contract,  and  that 
there  was  delivery,  and  also  the  price  which  was 
agreed  upon.  The  consequence  is  that  sometimes 
eight  or  nine  witnesses  have  to  be  called  to  prove 
a  simple  case  of  this  kind.  It  comes  to  this,  that 
you  have  to  bring  several  witnesses  from  a  store 
to  prove  the  delivery,  and  several  salesmen  who 
made  the  sale,  and  so  on.  If  you  have  had  plead- 
ings a  man  will  be  bound  to  say.  "  I  have  an  account 
for  goods  sold  and  delivered  from  January  to  June. 
I  deny  that  -on  the  15th  June  I  received  a  parcel 
of  goods,"  and  then  that  is  the  only  thing  you 
will  have  to  prove.  There  is  a  saving  in  expense 
there. 

885.  Mr.  D.  M.  Brown.']  You  would  not  have  to 
prove  delivery  ? — A  man  would  be  bound  to  sayr 
•*  I  admit  all  the  rest."  On  the  question  of  filing 
the  plea  as  provided  here,  at  present  if  you 
go  into  Court  and  a  case  is  disputed — I 
am  talking  of  large  towns  like  Port  Elizabeth 
and  Cape  Town — and  a  man  enters  appearance 
to  defend  the  case,  the  Court  then  appoints  a  day 
on  which  the  case  is  to  be  heard.  Both  parties 
come  on  that  day  with  their  witnesses.  Say  it  is 
a  case  of  contract.  The  defendant  comes  into  Court 
and  denies  the  contract,  and  sets  up  a  counter  claim 
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for  slander  or  something  or  other.  The  evidence  is  Mr.  w.  B. 
heard  on  the  contract,  then  the  evidence  is  taken 
to  prove  the  counter  claim,  and  then  the  case  isNov  u>  19° 
postponed  for  another  week  or  fortnight,  as  the 
case  may  be.  for  the  plaintiff  to  call  rebutting 
evidence  on  the  counter  claim.  The  postponement 
and  the  amount  of  costs  incurred  in  reference  to 
witnesses  in  cases  of  this  kind  are  something 
enormous.  The  whole  of  this  would  be  saved  if, 
on  the  day  the  case  was  called,  the  magistrate  fixed 
a  day  for  hearing  and  then  a  plea  had  to  be  filed. 
You  would  then  come  into  Court  on  the  day 
appointed,  with  one  or  two  necessary  witnesses  on 
the  particular  point  raised  in  the  plea ;  and  not 
only  with  reference  to  the  number  of  days, 
but  with  reference  to  the  number  of  witnesses 
to  be  called,  the  expense  of  litigation  in  the 
Magistrate's  Court  would  be  reduced,  I  can 
safely  say,  one  half  in  a  case  of  that  kind.  You 
should  not  in  the  Magistrate's  Court  be  able  to  file 
elaborate  pleas,  and  it  would  not  be  necessary  in 
many  instances.  A  man  gets  a  summons,  and  on 
the  return  day  of  the  summons  no  plea  has  been 
filed,  and  you  come  into  Court.  In  such  a  case  the 
defendant  would  not  be  allowed  to  put  in  a  special 
plea,  and  in  fact  judgment  would  go  against  him 
by  default.  But  if  you  do  not  come  into  Court 
when  you  have  the  plea  filed,  you  still  have  to  go 
to  the  Court  to  get  the  magistrate  to  fix  a  day. 
Suppose  a  plaintiff  goes  and  fixes  a  day  himself,  as 
in  the  Supreme  Court.  In  the  Supreme  Court  if  a 
man  gets  a  summons  the  defendant  can  keep  the 
case  over  the  whole  of  that  term,  and  the  plaintiff 
can  do  the  same. 

886.  Mr.  H.  S.  van  ZylJ]  Once  a  case  is  set  down 
in  the  Supreme  Court  it  is  down  for  that  day  ?— 
But  look  at  the  time  that  has  to  be  allowed,  and 
that  is  because  in  many  cases  the  parties  come 
from  long  distances.  But  in  this  Court  how  simple 
it  would  be.  The  magistrate  fixes  a  day,  as  he 
does  at  present.  He  asks, '"  What  day  shall  we  fix 
for  this  case  ?  "  One  side  suggests  "  Thursday,  the 
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Mr.w.B.  Wnd.  He  ask-.  -  Will  that  suit  you  V  "  and  the 
other  side  say,  ''  No  :  I  cannot  get  my  witnesses  in 
NOT.  11.  i9o».  time."  He  inquires,  "When  will  it  suit  you?" 
and  on  being  told  -'the  27th,"  he  fixes  that  day. 
There  is  no  difficulty  about  it;  the  earliest  possible 
day  is  fixed  when  the  witnesses  can  be  there. 

887.  That  is  for  the  big  towns,  but  take  a  place 
like   Clanwilliam,  where   the   defendant   is  sum- 
moned to  appear  in  Court  on  Thursday,  and  he 
comes  a  day's  journey  and  brings  all  his  witnesses. 
and  when  he  gets  there  he  is  ordered  to  file  a  plea. 
to  give  the  other  side  a   chance  of   answering  the 
plea,  the  case  being  postponed  and  he  and  his  wit- 
nesses having  to   return  ? — But  if  it  was  the  law 
that  he  should  tile  a  plea  he  would   not  bring  the 
witnesses.     For  instance,  you  can  put  a  note  at  the 
bottom  of  the  summons  to  tell  him  this.     Besides 
that,  when  a  man  gets  a  summons   he   goes  to  his 
agent  or  attorney,  who  fixes  a  day  for  him  and  lets 
him  know.    To-day  the  parties  to' the  action  never 
appear  in  Court  on  the  first  day. 

888.  You  mean,  even  as  the  law  stands  to-day,  if 
the  defendant  in  Clanwilliam  raises  a  special  de- 
fence in  Court  the  Court  will  grant  a  postpone- 
ment ? — Yes.     When  a  defendant  sets  up  a  special 
defence  for  the  first  time  in  Court,  and  you  have  to 
rebut  that,  it  is  necessary  to  postpone  the  case,  and 
it  is  done.     The  provision  in  this  Bill  would  save 
expense  in  every  way  compared  with  the  present 
practice,  both  in  the  town  and  the  country.      It 
would  only  be  necessary  for  the  agent  to  appear, 
or  for  him  to   appear  himself,  and  the  magistrate 
would  fix  a  day  when  the  whole  case   would  have 
to  be  heard  without  fear  of  further  postponement, 
and  meanwhile  you  would  have  to  define  what 
you  were  coming  about,  so  that  there  would  be  no 
necessity  for  further  delay,  especially  if  there  were 
increased  jurisdiction. 

889.  That  is  one  way  in  which  you  think  costs 
would  be  decreased  in  the  Magistrate's  Courts.     Is 
there  any  other  way  ? — That  practically  covers  the 
whole  procedure,  and  there  is  no  further  alteration 
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affecting  costs  in  the  Bill  as  far  as  I  remember, 
The  whole  procedure  would  be  governed  by  that. 

890.  We  are  only  on  matters  in  the  Magistrate's  Nov  n- 1909- 
Court  itself? — Yes.     Generally,  in  the  Magistrate's 

Court  itself,  the  tendency  would  be  to  reduce  the 
cost  of  litigation. 

891.  Even   in   spite    of    the    three    guineas    to 
Counsel? — Yes,   because,  as  I   explained   to   you, 
you  would  save  the  cost  of  appeals  and  Counsel's 
opinions. 

892.  Acting   Chairman.}    Have  you  anything  to 
say    about    Clause    Seven    of    the     schedule,    as 
amended  ? — Here  is  another  instance  where  there 
would  be  saving  of  costs  ;  this  was  put  in  for  that 
purpose.    At  the  present  time  a  magistrate  does 
not  give   the  reasons  for  his  judgment  until   he 
sends  the  record  to  the  Registrar  of  the  Supreme 
Court,,  which  is  after  the  fourteen  days  has  expired. 
Now,  very  often  you  would  be  induced  to  with- 
draw  an   appeal   if  you   knew    the    magistrate's 
reasons.     All  that  we  want  at  present  is  to  put  our 
clients  in  the  best  possible  position,  so  as  to  save 
them   expense,      I   have   known   many   instances 
where  we  have  gone  to  Counsel  for  opinion,  and 
he  has  said,  "  Well,  of  course,  if  you  had  not  these 
reasons  before  you  I  should  advise  you  to  appeal, 
but  the  magistrate  has  based  his  decision  011  the 
facts  which  he  believes,  and  it  would  be  useless 
appealing  against  that."      By    that    time    heavy 
costs  have  been  incurred. 

893.  Mr.    D.    M.    Brown.]     The     moment     the 
magistrate  bases  his  judgment   011  the  finding  of 
facts  it  is  no  use  appealing  ? — Just  so. 

894.  In  remitted  cases  do  you  think  it  would  be 
an  advantage  to  endeavour  to  combine  the  jury 
system  and  the  present  system  of  the  magistrate, 
by  having  two  Justices  of  the  Peace,  of  not  less 
than  40  years  of  age  and  with  five  years  experience, 
who  must  not  be  officers  of  the  Government,  to  sit 
with  the  Magistrate? — I  think  it  would  be  a  very 
good  plan   to  adopt,  the  same  as  with  the  Petty 
{Sessions  in  England. 
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MI-.U  i;.       s*).').   You  would  ha  ve  these  Justices  of  the  Peace 

nominated  by  the  (loveinment,  or  the  same  as  the 
NOV.  11.  !-."».  Licensing  Court,  so  that  the  magistrate  could  make 
his  choice  ?  —  I  do  not  see  any  objection  to  that. 
Any  system  could  be  adopted  by  which  you  would 
iiet  .lust  ices  of  the  Peace. 

896.  That  would  only  be  on  remitted  cases  ?— 
Yes. 

Mr.  Conrad  Christian  Silb<'t'b<nnT.  examined. 


MT.C.  c.        897.  ActiiKj  Chairman.]  You  are  an  Attorney  of 

ilberbauer.    the  gupreme  Court  ?—  YeS. 

NOT.  11.  1909.  898.  You  are  also  a  member  of  the  Incorporated 
La\v  Society?  —  Yes.  and  have  been  almost  since  its 
inception. 

899.  During  your  professional   practice   as  an 
attorney   you  have   had   large  experience  of   the 
practice  in  Magistrates'  Courts  ?  —I  was  the  first 
attorney  in  Cape  Town  to  make  practice  in  the 
Magistrate's  Court    a  regular  part  of  my   work. 
That  was  in  1885.      The  practice  in  those  days  was 
almost  exclusively  confined  to  agents  at  law.     In 
course  of  time  matters  have  changed,  and  to-day 
in  the  Courts  of  Cape  Town  and  the  Cape  Penin- 
sula there  is  a  larger  number  of  attorneys  prac- 
tising than  agents  at  law. 

900.  So  you  are  well  versed  in  the  merits  and 
demerits  of  the   Kesident  Magistrate's  Court  ?  —  I 
consider  I  have  had  a  sound  practical  experience 
in  connection  with  it  ;  and  I  may  add  that  where  I 
have  been  retained  from  Cape  Town  to  do  so.  I  have 
also  practised  in  all  the  Courts  of  the  Cape  Penin- 
sula and  in  various  Courts  up-country. 

901.  I  believe  a  Committee  was  formed  some 
time    ago    of    law   agents    and   attorneys  ?  —  Yes. 
Karly  this  year  a  general  meeting  of  all  the  legal 
practictioners  in  the  Cape  Peninsula  was  called, 
and  Mr.  Cronwright  Schreiner,  M.L.A.,  was  elected 
Chairman  of  that  meeting.     The  practitioners  of 
the  Cape  Peninsula  then  decided  that  the  Magis- 
trate's  Court  Act   and  the   procedure   called   for 
reform,  and  a  committee  was  elected  to  go  into 
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matters  and  to  suggest  those  respects  in  which  Mr.  c.  c. 
amendment  and  reform  were  necessary.  The  s  berbauer^ 
committee  consisted  of  gentlemen,  attorneys,  NOV.  n,  1909. 
and  agents  at  law  who  were  thoroughly  conver- 
sant, by  reason  of  daily  expsrience.  with  Magis- 
trate's Court  practice.  They  went  through  the 
Magistrate's  Court  Act  systematically,  devoted  the 
greatest  attention  to  every  possible  section  of  the 
Act.  discussed  every  requirement  which  has  arisen 
in  practice,  and  then  issued  a  report.  That 
report  was  submitted  to  a  further  general  meeting 
of  legal  practitioners,  held  on  the  18th  May  last. 
With  a  few  additions,  the  matter  was  re-com- 
mitted by  the  general  meeting  to  our  Committee 
in  order  that  it  should  use  endeavours  to  carry 
those  suggested  amendments  into  offect.  I  was 
Chairman  of  that  Committee  throughout,  and  Mr. 
W.  B.  Shaw  was  the  Honorary  Secretar}^.  The 
Committee  considered  it  its  duty  not  to  confine  its 
work  to  Cape  Town  and  the  Cape  Peninsula,  and 
we  sent  out  circulars  to  all  the  legal  practitioners 
throughout  the  Colon}' ,  both  attorneys  and  agents. 
I  conducted  that  section  of  the  correspondence, 
and  received  numerous  letters  from  a  very  large 
number  of  practitioners. 

902.  In  your  capacity  as  Chairman  of  the 
Committee  ? — Yes.  The  resolutions  and  the 
suggestions  made  by  the  correspondents  are 
embodied  in  the  report  of  the  Committee  to  which 
I  have  just  alluded,  and  in  the  Bill  which  has 
been  introduced  by  Mr.  C.  J.  Krige.  The  Practi- 
tioners' Committee  has  followed  out  the  resolutions 
of  the  General  Committee,  and  the  suggestions  of 
all  our  professional  confreres  in  the  country,  with 
one  exception  ;  that  is,  in  the  Bill  which  is  being 
considered  we  have  not  dealt  with  the  matter  of 
fees.  We  have  deemed  it  our  duty,  in  the 
interests  of  reform,  to  leave  that  element  out  of 
the  Bill,  inasmuch  as  it  might  be  thought  that  we 
were  asking  for  this  in  our  own  pecuniary 
interests  and  not  in  those  directions  where  we 
hold  that  the  public  need  assistance  with  a  view 
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0.0.  of  uettinii  more  (expeditious  and  economic;:! 
relief  through  Magistrates'  Courts.  The  report 
NOT.  11.  i  !•»>'.»  adopted  by  the  general  meeting  of  the  18th 
May,  to  which  I  have  alluded,  was  duly  submitted 
by  us  to  the  Council  of  the  Incorporated  Law 
Society  :  and  I  would  beg  leave  to  read  to  this 
Select  Committee  the  terms  in  which  the  Council 
;illudcd  to  the  Committee's  work.  It  will  be  found 
.011  page  10  of  the  Annual  Report  submitted  to  the 
<  ieneral  Meeting  of  the  Incorporated  Law  Society 
on  the  23rd  September  last,  and  adopted  by  the 
General  Meeting.  Under  the  heading,  "  Legisla- 
tion, Section  II.,"  it  says,  "  Amendment  of  Act 
No.  20  of  1856  :  Your  Council  has  been  approached 
by  the  recently  formed  Committee  of  Cape  Legal 
Practitioners,  consisting  of  gentlemen,  attorneys 
and  others,  who  practise  in  the  Resident  Magis- 
i  rate's  Court,  with  a  view  to  securing  the  amend- 
ment of  Act  20  of  1856,  and  has  discussed  certain 
amendments  with  a  deputation  from  the  Committee. 
The  Council  is  in  accord  with  most  of  the  pro- 
posals, and  has  promised  its  assistance  in  securing 
the  desired  amendments.  It  was  also  suggested  to 
place  enrolled  law  agents  under  the  control  of  the 
Council  of  this  Society,  but  this  suggestion  could 
not  be  entertained."  Consequent  upon  the  con- 
cluding sentence.  in  this  report,  our  draft  Bill  was 
amended  accordingly.  We  also  had  two  inter- 
views with  the  Attorney  -General,  to  whom  both 
the  report  I  have  referred  to  and  the  draft  Bill 
were  submitted,  and  which  we  discussed.  I  may 
say  that  as  I,  as  Chairman  of  the  Committee,  per- 
sonally conducted  the  correspondence  with  the 
gentlemen  in  the  country,  arid  I  have  found  no 
•clause  in  the  present  Bill  with  which  any  of  our 
correspondents  are  at  serious  variance.  Additional 
suggestions  have  been  made,  but  they  are  mostly  of 
a  minor  nature,  and  such  as  we  have  not  deemed  it 
right  to  trouble  the  Legislature  with  at  present. 
in  no  case,  however,  after  circularising  every  indi- 
vidual practitioner  in  the  country,  have  I  received 
any  suggestions  in  opposition  to  the  scheme  of 
amendment  and  reform. 
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903.  You  have  hoard  the  evidence  of  Air.  Shaw.     Mr.  c.  cr. 
Do  you  wish  to  make  any  special  statement  to  the  *  be!^a™ 
Committee,    apart    from    going   through   the    in-  NOV.  n.  \9o».. 
dividual  clauses  ?• — I  have  listened  with  great  at- 
tention to  the  evidence  which  has  been  given  by 

Mr.  Shaw.  He  has,  in  my  opinion,  most  lucidly 
put  forward  the  views  of  the  Committee  of  which 
I  am  Chairman.  I  agree  with  the  views  which  he 
has  expressed,  in  the  main,  except  where  he  has 
had  experiences  which  have  been  purely  of  a  per- 
sonal character,  and  which,  being  in  the  nature  of 
individual  evidence,  I  am  sure  the  Select  Com- 
mittee will  be  only  too  pleased  to  accept  from  a 
gentleman  of  such  vast  experience  as  Mr.  Shaw. 
I  would  like  to  say  further  that  all  the  provisions 
which  have  been  put  in  this  Bill  are  thoroughly 
practical  ones,  and  each  of  them  has  been  most 
carefully  weighed  by  the  Committee  which  has 
put  them  forward.  There  may  possibly  be  one  or 
two  points  of  a  very  minor  and  technical  nature 
in  regard  to  which  I  might  not  agree  with  Mr. 
Shaw7,  but  I  do  not  think  there  is  anything 
material  to  the  issues  which  the  Select  Committee 
are  considering  on  which  we  are  at  variance. 
When  I  say  there  are  minor  points,  1  would  refer, 
for  instance,  to  section  nine  of  the  Bill,  in  connection 
with  which  I  must  say  that  I  do  not  agree  with 
Mr.  Shaw  that  the  civil  imprisonment  portions  of 
an  action  are  part  of  the  original  action.  But  this, 
as  I  say,  is  a  minor  point. 

904.  Mr.  H.  8.  van  Zyl.]     With  regard  to  that, 
you  would  be  in  favour  of  the  same  practice  which 
applies  to  other  cases  ;  that  is  to  say,  you  must  go 
to  the  district  where  the  man  is  if  you  want  to 
sue  him  for  civil  imprisonment,   just  as   if  you. 
want  to  sue  him  for  anything  else  ?     At  present  if 
a  man  is  not  in  the  same  district  as  yourself  you 
have  to  sue  him  in  the  district  he  is  in  ? — Yes. 

905.  If  you   want  to  sue   a   man  for  civil  im- 
prisonment    when     he     is    in     another    district, 
should    you    not    go   to    the    district   in    which 
he   resides  ? — No.     I    take    it   under   the   system 
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Mr  ao.     \v  li  irli  has  been  devised  here  in  section  nine  of 

'  Bill  the  writ  of  civil  imprisonment  has  to  be 
ndorsed  by  the  Eesident  Magistrate  of  any  other 
district,  and  it  shall  then  have  the  like  powers 
and  effect  as  if  it  had  been  originally  issued  out 
of  the  Court  of  the  magistrate  last  endorsing  the 
same.  I  think  the  provision  with  regard  to  that 
is  perfectly  clear.  The  question  in  connection 
with  the  section  which  would  have  to  be  con- 
sidered, however,  is  as  to  what  would  be  the 
fairest  to  the  defendant  and  plaintiff  with  regard 
to  adjudication  on  any  application  the  arrested 
and  incarcerated  defendant  might  make  to  the 
Magistrate  for  release,  and  perhaps  that  is  what  is 
in  the  minds  of  the  Select  Committee.  I  will  give 
an  instance.  If  a  plaintiff  is  resident  in  Cape 
Town,  and  the  defendant  has  been  arrested  and 
lodged  in  gaol  in  Victoria  West  under  this  section, 
it  may  be  preferred  by  some  that  any  application 
for  the  defendant's  release  should  be  made  to  the 
Magistrate  at  Victoria  West.  It  would  be  a  matter 
of  very  great  expense  to  bring  the  defendant  down 
from  a  distant  district  to  the  district  in  which  the 
proceedings  have  originally  been  taken  ;  and  that 
is  why  this  section  has  been  so  devised  as  to  give 
the  Magistrate  of  the  district  in  which  the  writ 
has  been  issued  the  power,  as  the  Magistrate 
originally  issuing  the  process,  to  deal  with  his 
application  for  release. 

906.  The  point  is,  when  you  have  a  judgment 
against  a  man  in  Cape  and  he  goes  into  another 
district  and  you  want  to  summon  him  for  civil 
imprisonment,  should  you  not  go  to  the  district 
where  he  is,  because,  as  you  said  just  now,  you  do 
not  regard  the  civil  imprisonment  proceedings  as 
being  part  of  the  original  action  ;  they  are  really  a 
new  action.  That  is  what  I  was  referring  to  ?— 
That  is  provided  for  by  the  amended  section  five, 
which  says,  "  .  .  .  .  provided,  however,  that  if  a 
summons  calling  upon  any  defendant  to  show 
cause  in  such  Court  why  a  decree  of  civil 
imprisonment  should  not  be  pronounced 
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against  him,  shall  be   issued  out   of  the   Court  of    Mr.  c.  c, 
such  district   after  he   has  removed   therefrom  as  ? 
aforesaid,  the  said  summons  shall  be  transmitted  NOV.  11, 1909. 
to  the  district  in  which  he   shall  reside,  or  shall 
carry  on,  or  be  employed  in  business,   and  shall 
there  be  served  in  like  manner  as  that  provided 
in  section  fifty -two  of  the  principal  Act,  for  the 
service  of  a  summons  upon  a  witness  residing  or 
being  in  a  district   other  than  that  from  which 
such   summons   shall   have  been  issued."      That 
means  the  summons  would  be  endorsed  over. 

907.  Yes,  to  be  served  there,  but  the  action  is  to 
be  tried  where  the  summons  is  issued  ?    The  effect 
of  this  section  is  that  this  man  will  have  to  come 
to  the  Court  where  the  summons  is  issued  ? — So  it 
would  be.  and  it   is   for  the  Select   Committee  to 
consider  and  decide  which  is  fairer  to  the  interests 
of  plaintiff   and   defendant   under  those   circum- 
stances. 

908.  Acting  Chairman.]  It  would  also  be  a  hard- 
ship  for  the   plaintiff   to  have  to  go  to  Victoria 
West  to  prove  his  case  there  ? — If  the  Legislature 
were  to  adopt  those  provisions  which  were  put  in 
this  Bill  with  regard  to  the  taking  of  evidence  on 
Commission  that  would  meet  the  case  to  a  great 
extent. 

909  Mr.  H.  S,  van  ZyL]  At  the  present  time, 
before  you  can  get  hold  of  a  man  like  that,  you 
must  first  get  a  judgment  of  the  Supreme  Court 
upon  the  judgment  in  the  Magistrate's  Court,  and 
then  issue  summons  in  the  Supreme  Court  ? — You 
have  to  issue  summons  of  the  Supreme  Court,  get 
a  judgment,  and  go  through  the  whole  process  of 
issuing  a  writ  and  a  summons  for  civil  imprison- 
ment, at  enormous  expense — so  much  so  that  it  is 
absolutely  prohibitive,  and  people  simply  abandon 
their  claims  rather  than  incur  such  expense,  so 
that  a  vexatious  defendant  gets  off  altogether  and 
the  plaintiffs  do  not  get  their  money. 

910.  You  might  have  a  very  hard  case  of  a  judg- 
ment against  a  man  who  could  not  pay,  and  the 
man  might,  quite  bona  fide,  go  to  Kuruman  to  live, 
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Mr.  c.  c.  and  then  the  plaintiff  would  issue  summons  against 
him  for  civil  imprisonment  and  bring  him  down 
NOT.  n,  !«*>•.'  h,MV  ? — The  summons  would  be  served  at  Kuruman 
and  the  case  would  be  heard  in  the  jurisdiction 
where  the  plaintiff  resided,  which  would  be  Capo 
Town. 

911.  You  would  bring  the  defendant  down  to 
Cape  Town? — There  would  be  no  necessity  for 
that.     He  could  be  examined  by  interrogatories  or 
under  the  machinery  for  a  Commission. 

912.  Acting  Chairman.]  Of  course  the  same  hard- 
ship exists  at  present.     If  a  man  wishes  to  be  very 
hard  on  a  man  at  Kuruman,  he  can  summon  him 
in  the  Supreme  Court  with  Resident  Magistrate 
Court  process  and  force  him  to  the  same  incon- 
venience ? — And    with    the    greater    expense    of 
Supreme  Court  proceedings. 

913.  Mr.  H.  S.  van  Zt/L]  The  Commission  would 
meet  both  difficulties  ? — In  my  opinion  it  would 
absolutely  solve  both.     I  have  another  point  in 
regard   to   Mr.   Shaw's  evidence.     If    I    correctly 
understood  him  to  say  that  in  the  Supreme  Court 
practice  the  costs  of  maintenance  are  included  in 
civil  imprisonment  costs,  I  wish  to  say  that  that 
is  not  so  in  practice  ;  costs  of  maintenance,  in  the 
Supreme   Court    practice,   are    a    charge    on    the 
plaintiff.     With  regard  to  section  ten,  although  it 
has  not  been  considered  by  our  Committee,  I  think 
I  am  in  principle  agreeing  with  Mr.  Shaw  when 
I  suggest,  as  a  personal   view,  that   before   cash 
is  attached  under  any  writ  there  should  be  evidence 
of  the  existence  of  a  nulla  bona  return,  and  that 
thereafter  the  writ  for  the  attachment   of  cash 
should  issue.     This  would  make  the  practice  con- 
sistent with  that  of  the  Supreme  Court  in  relation 
to  the  attachment  of  cash. 

914.  Do  you  propose  the  same  writ  ? — No  ;  in 
my  opinion,  there  would  have  to  be  another  appli- 
cation to  the  Magistrate  for  a  further  writ  for  the 
attachment   of  the  cash  by   the  same  machinery 
which  is  provided  here,  and  that  would  absolutely 
obviate  those  objections  which  have  been  raised 
that  the  little  cash  a  man  has  would  be  attached, 
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to  the  detriment  of  the  carrying  on  of  his  busi-    Mr.  c.  c. 
ness,  whilst  his  goods  would  be  left  on  his  shelves ;  s 
and  I  would  here  like  to  emphasise  the  absolute  NOV.  n.  1909. 
necessity  of  such  a  provision  in  connection  with 
the   recovery   of  debts  by  means  of   Magistrate's 
Court  procedure. 

915.  Have  you  anything  to  say  regarding  Clause 
Twelve  in  connection  with  movable  property  in  the 
hands  of  third  parties  ? — In  connection  with  that 
clause.  I  wish  to  confirm  fully  the  experience  which 
we  all  have  in  practice  as  laid  down  by  Mr.  Shaw. 
It  is  undoubtedly  the  case  that  it  is  possible  for 
the  Messenger  to   attach   goods  in  the  hands  of 
third  parties  as  the  law  stands  at  present,  but  unless 
some  provision  such  as  that  referred  to  in  section 
twelve  is  made  the  law  becomes  a   dead  letter, 
owing  to  the   messenger,  in   his  own   protection, 
demanding  an  excessive  indemnity,     fn  order  to 
prevent   anything  which    might  be   regarded   as 
likely  to  result  in  the  possibility  of  injustice  to 
any  third  party,  I  would  suggest,  as  a  personal 
opinion,  that  the  magistrate  be  allowed  to  demand 
from    the  plaintiff  an    indemnity    bond,   not    in 
favour   of  the   messenger,   but  in ,  favour   of  the 
third  party,  in  case  such  an  attachment  were  not 
a  proper  one  and  would  inflict  damage  or  injury 
on  the  third  party.     I  believe  this  would  meet  any 
possible  objection  which  could  arise. 

916.  Mr.  D.  M.  JBrown.]  Would  you  be  in  favour 
of  having  remitted  cases  under  the  existing  juris- 
diction tried  by  a  magistrate  presiding  with  two 
Justices  of  the  Peace,  of  not  less  than  40  years  of 
age  and  five  years'   experience,  and  not  in   the 
Public  Service,  thus  combining    the    Magisterial 
and    the    jury    systems  ? — This    question     being 
entirely  new   to  me,  I  would  beg  to  be  excused 
from  answering  on  so  imponant  matter  without 
mature  reflection. 

917.  Acting  Chairman.}  Do  you  agree  with  what 
Mr.  Shaw  has  said  on  the  question  of  jurisdiction  ? 

-Yes,  I  agree  with  his  evidence  on  that  matter 
generally. 

[A.  10— '09.]— Resident  Magistrate's  Court  Amendment  Bill.  M 
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M..C.C.  918.  Mr..D.  M.  Brown.]  Have  you  any  sug- 
r  gestions  to  make  which  will  lessen  the  charges  of 
;i.i»oj».  messengers  for  the  service  of  process  at  long 
distances? — A  suggestion  has  been  made,  and 
although  not  considered  by  my  Committee,  I  have 
been  requested  to  bring  it  forward,  namely,  that  in 
connection  with  the  service  of  subpoenas  there  shall 
be  in  the  Magistrate's  Court  the  same  right  which 
there  is  in  the  Supreme  Court  for  the  service  of 
process  by  an  individual  who  is  not  a  messenger 
of  the  Court. 

919.  There  is  no  provision  in  the  Bill  for  tha  i  ? 
—None  has  been  made.     It  is  a  suggestion  which 

came  after  the  Bill  had  been  framed. 

920.  But  have  you  any  suggestion  to  make  to 
lessen  the  charges  of  messengers  for  the  service  of 
process  at  long  distances  ? — No,   because  it  is  pro- 
vided for  in  the  tariff. 

921.  Sometimes  it  is   necessary   go   100  miles. 
Can  you  make  any   suggestion  for  the   lightening 
of  the  charges,   because  that  is  generally  the  most 
expensive  part    of  a    summons  ?  —  It    would    so 
greatly  depend  upon  the  nature  of  the   country 
which  the  messenger  had  to  traverse — the  district 
might  be  without  roads  or  subject  to   drought— 
that  I   would  not  feel  competent  to  express  an 
opinion. 

922.  Do  you   not  think  the  difficulty  would   be 
met  by  having  some  special  person  in  that  district 
to  serve  the  process  ? — Our  Committee  considered 
the   question   of  entrusting  the   services  of  sum- 
monses    to    persons     who    did     not    hold     the 
appointment  of  messenger,  and  decided  against  it. 

923.  Are  you  aware  that  in  Scotland  the  sum- 
monses are  served  by  registered  post,  and  on   the 
presiding    magistrate     being    satisfied    that    the 
person  has  received  the  summons,  he  goes  on  with 
the  case,  or  if  not,  orders  special    service    by  a 
clerk,   at    a    very    low    cost    comparatively  ?    A 
policeman  might  be  authorised  to  be  the  messenger 
for  the   serving  of  that  summons  ? — The  practice 
in  other  countries  was  considered  by  the  Com- 
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mittee    most     carefully,    and    the    decision    was  ...Mr.  c.  c. 
arrived   at  that,  under  the  present   circumstances  " 
of  our  country,  the  service  of  summonses  should  ^°v-  u> 190J 
be  left  to  the  existing  machinery. 

924.  H.  S.  van  ZylJ]     You  certainly  would  not 
approve  of  service  by  registered  letter  being  in- 
stituted ? — I  do  not  consider  the  circumstances  of 
this  country  at  present  are  such  as  to  render  it 
possible  that  service  by  post  would  be  fair.     I  fear 
it  is  very  possible  that  grave  injustice  might  arise 
in  that  way. 

925.  The  Supreme  Court  does  order  serving  by 
registered   letter,   but   very  rarely  ? — Very  rarely, 
and   certainly   not   with  process    calling  upon   a 
defendant   to   answer  a  claim   put  before  it.     In 
the  Supreme  Court  in  regard  to  the  attachment  of 
landed  property  notices  to  tenants  are  allowed  to 
be  given  by  registered  letter. 

926.  Mr.  D.  M.  Brown.']   Are  you  aware  that  at 
present  a  messenger  will  employ  a  person   in   a 
special  district — say  a  police  constable — and  will 
post  the  process  to  him  to  be  served,  and  then 
charge  full  fees  as  if  he  had  himself  travelled  the 
full  distance  ? — I  do  not  know  of  such  a  practice, 
but   if  it   is   done  the   messenger  must  bear  the 
responsibility  of  what  occurs. 

927.  A  Messenger  may  get  £5,  and  he  arranges 
with   the    local    people    to    serve,     and    pockets 
£4    15s.    Od.    himself    for    sending    a     registered 
letter? — I  am  not  aware  of  such  a  practice. 

928.  Would   you   not  appoint  a  person  in   the 
district  rather  than  risk  such  a  practice  ?     What  is 
the  use  of  a  man  riding  100  miles  to  serve  process 
when  a  man  in  the  district  can  do  it  for  a  tenth  of 
the  cost  ? — That  is  a  matter  which  I  think  might 
well  be  considered  by  the  Law  Department. 

929.  Would  you  be  in  favour  of  leaving  to  the 
Judges,   the   same  as  with  fees,    the    regulation 
of    the    appointment    of    messengers    or   deputy 
messengers,  or  any  other  persons  they  considered 
most  efficient  and   most   economical   for  dealing 
with  process  according  to  the   circumstances  of 
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the  country  / — I  think  that  should  be  arranged  by 
tlio    magistrates    in    consultation    with   the   Law 
.  Department. 

930.  Would  you  not  leave  it  to  the  Judges,  the 
same  as  with  the  fees,  and  they  would  act  upon 
advice  from  the  Attorney- General's  office  ? — I  see 
no  objection  to  the  Judges  of  the  Supreme   Court 
making   rules  with   regard  thereto,   but  I  believe 
that  in  practice  the  Judges,  before  making  rules  on 
such  subjects,  would  consult  the  Law  Department. 

931.  Mr.  H.  8.  van  Zyl.~\  As  regards  the  number 
of  appointments   to   be   made   in  a  district,  that 
should  not  be  left  to  the  Judges  ? — I  hardly  think 
it  necessary  to  burden  the  judges  with  the  task  of 
going  into  questions  of  that  sort. 

932.  They  have  nothing  to  do  with  matters  of 
administration  ? — That  is  so. 

933.  Mr.  D.  M.  Brown.]  All  1  want  is  that  the 
form  of  serving  the  process  and  the  means  of  doing 
it  should  be  to  the  satisfaction  of  the  Judges  ?— 
The  form  as  to  how  it  should  be  served  is  already 
provided  by  law. 

934.  But  I  think  the  present  form  is  costly  ?— 
You  mean  the  system  ? 

935.  Acting  Chairman.]  You   would   prefer   the 
Attorney -General   to  arrange  these  things  rather 
than  the  Supreme  Court  ? — One  would  be  perfectly 
satisfied  that  the  Judges  of  the   Supreme   Court 
would   do  what  was   right  in  the  matter,  but   I 
think  asking  them  to  intervene  in  what  I  would 
regard    as    a    Departmental   matter   is    throwing 
unnecessary  work  on  them. 

936.  Mr.  D.  M.  Brown.]  I  do  not  mean  it  as  a 
Departmental  matter,  but  that  anything  arranged 
by    the    Attorney -General's    Department    should 
receive  the  Judges'  approval.     Would  you  be  in 
favour    of    leaving    everything    entirely    to    the 
Attorney-General's  Office  ? — I  am  quite  in  favour 
of  the  appointment  of  Messengers  to  the  various 
Courts  of   Resident  Magistrate   being  left  in  the 
hands  of  the  Law  Department. 

937.  I  mean  the  process  for  service  and  all  rules- 
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and   regulations    appertaining   thereto   being   ap-     Mr.  c.  c. 
proved  of  by  the  Judges  ?— The  question  is  of  so  " 
general  a  nature  that  if  it  were  possible  for  the  Xov  1]> 1*09- 
Judges  to  find  time  to  decide  on  all  these  matters 
there  would  be  no  necessity  for  asking  for  Legisla- 
tive intervention  in  order  to  amend  and  reform 
the  Magistrate's  Court  procedure. 

938.  I  am  dealing  with  the  form  of  service  ?— 
There  is  no  necessity  to  ask  the  Judges  to  inter- 
vene with  regard  to  the  form  of  service  ;  the  law 
already  provides  for  the  way  in  which  process  shall 
be  served. 

939.  Acting    Chairman.]    There    is   110   need   for 
reform  on  that  point  ? — No  need. 

940.  Are  you  in  favour  of  having  Deputy  Mes- 
sengers or  Additional  Messengers  appointed  where 
the  circumstances  of  the  different  districts  warrant 
such  appointments  ? — Certainly. 


Friday.  12th  November,  1909. 
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Mr.  D.  M.  Brown. 
Mr.  Oosthuisen. 


Mr.  Cronwright 


Schreiner. 


J/r.    Conrad    Christian    Silberbauer,   further 
examined. 

941.    Acting    Chairman.}      Do   you  wish  to   say     Mr. c. c. 
anything  further  in  connection  with  Mr.  Shaw's  s 
evidence  ? — I  would  like  to  say  with  reference  to  NOV.  u,  1909. 
his  evidence  on   section  six  of  the   Bill  that   my 
opinion  of  the  jurisdiction  of  Magistrates'  Courts 
is  in  accordance  with  the  views  expressed  by  the 
Chief  Justice  in  the  case  of  Smit  vs.  Phillips,  re- 
ported in  16,  Cape  Times  Law  Reports,  page  1109. 
If  1  understood  Mr.  Shaw  correctly,  he  said  that 
the  Magistrate  would  have  jurisdiction  to  try  in 
one  suit  claims  in  convention  for.  say,  promissory 
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Mr.C.C.       UOtCS   llj)  t()    l'V,~>0.   *••(»()(  Is     S0l(l    lip    t 

up  to  r'Oarnl  ejectment. 
HOT.  12.  i  -HI;..  949  Kject  iiieiit,  pi1,  vided  tlic  value  of  the  lease 
does  not  exceed  £40  ?  —  I  do  not  know  what  he 
said.  It  is  a  matter  of  opinion,  but  I  interpret  the 
judgment  of  the  Chief  Justice  in  the  case  I  have 
quoted  to  be  that  in  such  an  instance  the  damages 
could  not  be  included  in  the  same  suit. 

943.  Mr.   Oronwright  Sc/ireiner.']    "What  is  your 
comment  upon  Mr.  Shaw's  evidence  with  regard 
to  claims  in   reconvention   of  greater  and  lessei 
amounts  ?  —  I  agree  with  Mr.  Shaw  that  where  the 
liquid  claim  was  up  to  £250  the  defendant  could 
claim  in  reconvention  up  to  £250. 

944.  Acting  Chairman.]     Whether  the  claim  in 
reconvention  is  for  damages  or  anything  else  ?•— 
Yes.     Whether  such  a  claim  could  be  made  in  a 
case  where  the  liquid  claim  is  under  £100  is  a 
matter  of  opinion. 

945.  Supposing  A  had  a  claim  against  B  for  £250 
011  a  liquid  document  and  B  set  up  a  claim  in  re 
convention  for  £150  for  goods  sold  and  delivered, 
and  proved  his  claim  to  be  bona  fide,  would  not 
that,  under  the  present  law,  oust  the  jurisdiction 
of  the  Magistrate  ?  —  Not  in  my  opinion,  and  I  would 
refer  the  Committee  again  to  the  decision  of  the  Chief 
Justice  which  I  have  just  referred  to,  and  also  .to 
the  case  of    DC  Wet   vs.  Theron.   reported   in  16, 
Supreme  Court  Reports,  page  421.     I  think  these 
two  cases  will  clearly  set  the    state   of  the   law 
before  you.     I  would  also  like  to  make  it  clear 
with  reference  to  my  evidence  yesterday  as  to  the 
manner    in   which    a    civil   imprisonment   decree 
would  operate  in  regard  to  a  person  removing  from 
one  district  to  another,  by  giving  two  typical  cases. 
(  'ase  A  :   the  defendant,  resident  in  Cape  Town,  is 
sued  for  debt,  judgment  is  taken  against  him,  a 
writ  is  issued,  and  there  is  a  nulla  bona  return. 
He  then   removes,    say,    to  Victoria  West.      The 
plaintiff  wishes   to   sue   for    civil    imprisonment. 
Under  section  5  of  the  Bill  as  amended  the  civil 
imprisonment  summons  would  be  issued  in  Cape 
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Town  and  would  be  endorsed  over  to  the  Messenger    MI.  c.  c. 
of  the  Victoria  West  Court  as  is  done  in  the  case  of  Sllbe^auer- 
a  subpoena  under  section  fifty-two  of  the  Principal  NOV.  12, 1909. 
Act.     The  defendant  would  presumably  be  unable 
to  appear  in  Cape  Town.     He  would  then  have  to 
instruct  some  one  to  appear  for  him  on  the  return 
day.     I  take  it  his  representative  would  then  apply 
to  have  him  examined  by  interrogatories,  or  pre- 
ferably   on    commission,    and    the     Cape     Town 
Magistrate  would  not  give  the  decree  until  he  had 
had    the  defendant's  evidence.     The  Cape  Town 
Magistrate  would,  of  course,  also  hear  the  evidence 
on  behalf  of    the  plaintiff.     If    the    decree    was 
granted  a  warrant  of  arrest  would  be  issued  by  the 
Cape  Town  Magistrate  and,  under  section  nine  of  the 
Bill,  it  would  be  endorsed  over  to  the  Magistrate  of 
Yictoria  West  and  the  Messenger  there  would  then 
lodge   the   defendant  in  the  Yictoria  West    gaol. 
Then  the  next  case  will  be  case  B.     The  defendant 
is  resident  in  Cape  Town,  and  after  the  decree  of 
civil  imprisonment,  and  either  before  or  after  the 
issue  of  the  warrant  of  arrest  in  the  Cape  Town 
Court  the  defendant  removes  to  Yictoria  West. 
In   this  case,  under  section  nine  of  the  Bill   the 
warrant  would  be  endorsed  over  to  the  Yictoria 
West  Court  and  the  defendant  arrested  and  lodged 
in  gaol  at  that  place.     I  would  like  to  suggest  that 
in  section  nine  of  the  draft  Bill  after  the   word 
••  warrant  "  at  the  end  of  line  eight  the  words  "  or 
writ  "  should  be  inserted.     That  is  just  a  clerical 
omission.     I  would  also  like  to  make  the  observa- 
tion that,  according  to  the  decision  of  the  Supreme 
Court  in  H.  vs.  Bossi,  reported  in  4  Juta,  page  72, 
any  application  for  the  discharge  of  a  debtor  or 
the  suspension  of  the  warrant  must  be  made  to 
the  Magistrate  who  issued  the  warrant.     I  must 
leave  it  to  the  Select  Committee  to  decide  which 
Court  the  application  should  be  made  to  in  the 
case   of  a  warrant  endorsed  from  one   Resident 
Magistrate's  Court  to  another  under  this  Bill,  if  it 
becomes  law. 
946.  Mr.  H.  8.  van  Zyl.~\  The  object  should  be  to 
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Mr. c.c.  make  it  as  easy  as  ])ossil)lc  for  the  man  to  .obtain 
berbnuer.  j^  Iv|t,.,si,  y — j  would  incline  to  that  view,  con- 

OV.  12.  isH>t«.  sistent  of  course  with  the  interests  of  the  plaintiff, 
who  should  have  an  opportunity  of  being'  heard. 
We  have  the  same  thing  in  the  Supreme  Court, 
when1  a  defendant  is  lodged  in  a  country  gaol  and 
his  application  has  to  come  to  the  Supreme  Court. 

947.  Mr.  D.  M.  Brown.\  That  is  not  an  analogy. 
In    that    case   there   are    affidavits   and   replying 
affidavits  ? — I  have  indicated  that  I  must  leave  it 
to  the  discretion  of  this  Committee  to  decide  what 
would  be  fair  to  all  concerned. 

948.  Mr.   H.    X.  ran    Zyl]  What    I   would    like 
to    know   is,   why    should     you    draw    this    dis- 
tinction between  civil  imprisonment  proceedings 
and     other     proceedings,     where     in    other    pro- 
ceedings    you    have    to    go    in    the    defendant's 
district    if    you     want     to     sue     him     in     the 
Magistrate's   Court  ?      Why   should   the   plaintiff 
be  given    this    advantage    in    the   case    of    civil 
imprisonment  ? — Because    the    provisions    which 
have  been  made  are  intended  to  apply  to  those 
cases  which  so   very  frequently  occur  in   which 
defendants,  in  order  to  evade  civil  imprisonment, 
by  reason  of  their  knowledge  of  the  present  law 
go  into  other  districts,  thereby  intentionally  evad- 
ing payment  of  their  debts. 

949.  In  what  respect  are  you  in  a  worse  position 
in  regard  to  a  man  like  that  than  if  a  man  who 
owes  you  a  lot  of  money  goes  into  another  district 
before  you  sue  him  for  it.     If  you  have  a  liquid 
claim  against  him  for  £25  and  he  goes  into  the 
Calvinia  District  you  have  to  go  to  Calvinia  if  you 
want  to  sue  in  the  Magistrate's  Court,  otherwise 
you  have  to  sue  in  the  Supreme  Court  ? — Yes. 

950.  If  that  is  so  with  regard  to  moneys  due  to 
you,  why  should  you  be  put  in  a  different  position 
when  you  want  to  sue  a  man  for  civil  imprison- 
ment after  you  have  already  obtained  judgment 
against  him  on  the  £25  ? — Because  if  the  defendant 
had   originally   been   resident    in   the   district   of 
Calvinia,  then  a  plaintiff  would  have  had  to  go 
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to  that  Court  and  pursue  the  proceedings  where     Mr.  0.0. 
the  defendant  resided.     If  after  that  judgment  and  * 
issue  of   writ   the   defendant   left  the  district  of  SOT. 12> 
Calvinia  and  proceeded  to  another  district  it  would 
be  impossible,  under  the  existing  law,  to  pursue 
the    judgment  without    having    recourse   to  the 
expense  of  proceedings  in  the  Supreme  Court  to 
which  I  have  alluded. 

951.  Mr.  OosthuisenJ]  I  understand  your  distinc- 
tion is  that  when  you  have  already  obtained  judg- 
ment against  a  man  and  he  removes  to  another 
district  then  you  can  act  through  the  other  Magis- 
trate ? — Yes.     It  is  simply  a  provision  for  follow- 
ing   up    judgment    which    you    have    originally 
obtained   in   the   one   district,  and   following  the 
defendant  with   the   execution  of  that  judgment 
into  any   other   districts   to   which   he   may  pro- 
ceed. 

952.  Mr.  Cronwright  Schreiner.~\  Without  a  break 
and  without  repetition  of  the  steps  gone  through  ? 

-Yes.  The  break  would  mean  delay  and  the 
repetition  of  the  steps  woukl  mean  unnecessary 
expense. 

953.  Mr.   D.   M.   Broivn.~]  I   understand   you   to 
state  that  you  would  allow  the  witnesses  to  be 
examined  by  interrogatories  or  commission  on  the 
civil     imprisonment    summons     and     send     the 
evidence  to  the   Magistrate  at  Cape   Town,  who, 
after  hearing  witnesses  here,  would  give  his  judg- 
ment ? — Yes. 

954.  How  is  the   Magistrate   of  Cape  Town  to 
give  his  judgment  if  the  interested  persons  have 
no  opportunity  of  cross-examining  the  witnesses 
up-country? — The  opportunities  for  cross-examina- 
tion would  be  just  the  same  as  would  exist  in  any 
other  case   of  interrogatories,    or    preferably    by 
commission,  and  that  is  the  reason  why  we  have 
deemed  it  so  necessary  that  there  should  be  an 
amendment  of  the  law  with  regard  to  the  taking 
of  evidence. 

955.  Acting    Chairman.]    On    commission  ? — On 
•commission  as  well  as  by  interrogatories. 
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^  ;  <»:><;.  Mr.    I)    M.   nrotat.]    The  cases    we   have 

heard  quoted  mostly  are  all  ill  the  Cape  Peninsula 
N..V.I-.'.  \\xv.i.  .-a  person  moving  from  Cape  Town  into  Woodstock, 
and  ricr  versa}  so  that  he  is  practically  within  the 
geographical  jurisdiction  but  not  the  legal  juris- 
diction of  the  Court  ?  —  You  have  heard  correctly  r 
and  that  is  a  most  long-standing  grievance. 

957.  Instead  of  making  a  drastic  alteration  in 
the    law.    how    would    an    amendment   do   to  the 
efVeet  that  if  it  appeared,  reasonable  to  the  presid- 
ing magistrate  that  the  person  should,  answer  in. 
his  Court  he  should  be  able  to  make  him  appear  ? 
AVould  that  meet  you  to  any  extent  ?  —  No  ;  I  do 
not   think   that  that   would   be   of  any  practical 
assistance.     It  would  in  practice  lead  to  conf  asion. 
One  Magistrate  might   exercise  his   discretion   in 
one    way,    and    another    Magistrate    in    another 
district  in  another  way,  with  the  result  that  con- 
fusion would  arise,  and  people  would  not  know 
where  they  were. 

958.  In  the  exercise  of  jurisdiction  it  is  common 
every    day    for     Magistrates     to     take     different 
views  ?  —  That  may  Be  in  other  matters,  but  as  ap- 
plicable to  this  case  I  am  expressing  my  opinion, 
in   response   to   the    question    asked   me,   that  it 
would  not  work  well. 

959.  I  remember  twenty  cases  coming  before  the 
Magistrate's  Court  in  regard  to   Sunday   trading. 
The  cases  were  divided,  the  Magistrate  taking  ten 
and  the   Assistant  Magistrate  ten.      The  unfortu- 
nate persons  in  one  Court  were  fined  £3  each,  and 
the  other  people  in  the  other  Court  were  only  fined 
10s.  each.     Both  Magistrates  were  honest  in  their 
convictions  ?  —  What  you  state  supports  the  opinion 
which  I  have  expressed.     I  would  like  to  add  that 
the    evasion    by    defendants    under   the   circum- 
stances I  ha\e  mentioned   does   not    only   apply 
to    the    Cape    Peninsula,  but   I  have   had   prac- 
tical   experience    of     their     proceeding     to    dis- 
tricts   at    a    greater    distance  ;    and    I     consider 
for  that  reason  that,  in  the  interests  not  only  of" 
Cape  Town,  but  of  creditors  in  the  country,  this 
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law  needs  amendment.     I  would  also  like  to  state    Mr.  c.  c. 
that  in  going  to  the  extent  of  amending  this  Act,  s 
the   Committee  in  Cape   Town   have   been  most Nov- 12> 1909- 
ca  reful   not   to   take   a  parochial  view  of  it  ;   in 
every  case  they  have  studied  the  conditions  of  the 
country  ;  in  fact,  in  many  cases  where  provisions 
would   have   been   a  pure    convenience   to   those 
practising  here  they  were  omitted  to  provide  for 
what  we  considered  the  general  good.     I  may  add 
that  in  several  communications  which  I  have  had 
from  country  correspondents  there  have  been  dis- 
tinct requests  that  the  law  on  this  point  should  be 
amended  in  the  direction  which  I  have  indicated. 

960.  Would  you  alloAv.  after  a  person's  furniture 
has  been  seized,  that  the  magistrate  should  have 
authority   to    suspend    the    execution   while    the 
person  paid  instalments?— I  have  very  seriously 
considered    that    question,    and    feel    bound     to 
answer  it  in  the  negative. 

961.  Would    you    make    any    limit    as    to    the 
amount  of  seizure  ?     Supposing  a  person  only  had 
£10  worth  of  furniture,  would  you  allow  that  to 
be  sold  up.  or  would  you  make  a  limit  ?— 1  would 
not  feel  inclined  to  make  any  limit  beyond  what 
is  already  provided  for  in  the  law  with  regard  to 
working  tools  and  so  on. 

962.  What  is  the  limit  of  exclusion  now  ? — Tools 
and  wearing  apparel  to  the  value  of  £5. 

963.  Have  you  never  heard  that  a  bedstead  has 
actually  been  sold  from  under  a  sick  person  and 
only  the  bedding  left? — Never  in  my  experience. 
I    may   state    that    in    all    cases   which    I    have 
had.  and  which  I  am  aware  other  practitioners 
have   had.  we   have   always   endeavoured   to  act 
in    the    most    lenient    way    possible,   and   where 
anything  to  the  contrary  has  been  done  it  has  been 
on  the  emphatic  instruction  of  the  diem.      Never 
in   my  experience  have  I  had  a  case  of  a  client 
acting  in  a  vindictive  spirit. 

961.   I  lave  you  heard  of  a  system  of  arresting 
wages  ? — 1  have  heard  of  such  a  system. 
965.  Whereby  25  per  cent,  of  the  wages,  with  a 
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Mr. c. c.    minimum    named  by  the  Magistrate,  is  allowed. 

ri.nur.  |)()  vo^  not  think  that  is  a  more  preferable  system 

NOV.  12,  i9o«.».  than  selling   up  a  person's  furniture  ? — No  ;    I  do 

not  advocate  that.      That  was  also  considered  by 

our  Committee,  and  the  opinion  was  against  it. 

966.  Do  you  think  the  experience  of  civil  im- 
prisonment is  that  it  is  conducive  to  the  payment 
of  debts  ? — It  is  conducive  to  the  payment  or  debts 
where  the  defendant  is  able  to  pay,  and  is  condu- 
cive to  the  ending  of  the  matter  where  he  is  unable 
to  pay  ;  and  on  this  subject  I  would  beg  leave  to 
remark   that,  in  my  experience,  the   Magistrates 
a iv  most  careful  and  scrupulous  in  their  examina- 
tion  as  to  the  means  of  the  defendant,  in  order 
that  110  injustice  may  be  done  to  a  poor  man. 

967.  Mr.  H.  8.  van  Zi/L]     They  never  grant  an 
order  where  it  is  clear  that  the  man  has  no  means  ? 

—Never.  In  my  experience  the  tendency  of  our 
Magisterial  Bench  is  on  the  side  of  leniency.  I 
consider  everything  is  at  present  administered  in 
a  most  proper  and  humane  manner.  Cases  do 
arise  where  these  defendants  are  contumacious 
and  vexatious  and  where,  knowing  that  the  plain- 
tiffs have  to  pay  the  costs  unless  they  can  prove 
their  vexatiousness,  they  let  the  proceedings  go  so 
far  that  the  plaintiffs  are  the  losers  in  their 
endeavours  to  recover  their  just  debts. 

968.  Mr.    D.   M.   Brown.']  I  believe   the   law   at 
present  is   in   ordinary  debts   that   the  judgment 
expires  in  twelve  months  ? — Yes. 

969.  Is   that  the   law  in  civil  imprisonment  ? — I 
could  not  say  from  memory.     I  do  not  think  so. 

970.  If  it  is  not  the  law,  would  you   not  be  in 
I'; i  vour  of  a  decree  of  civil  imprisonment  being 
brought   under    review  again   after    a  period   of 
twelve   months  has   elapsed  without   issuing  the 
writ  ? — Any   procedure  which   would  avoid   addi- 
tional  expense  in  these  cases  would   be  favoured 
by  my  Committee. 

971.  I  mean  the   writ   would  be   issued  a  long 
time   afterwards.     A   simple  notice   served  on  the 
defendant  would  be  sufficient  ? — The  same  answer 
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would  apply.   AVith  regard  to  section  fifteen  of  the    Mr.  c.  c. 
Bill.  I  wish   to  emphasise   Mr.  Shaw's  evidence  as  s 
to  the  necessity  of  amending-  the  concluding  part  >~<>v.  12 
of    this    section    so   as    only   to  provide   for   the 
re-arrest  of  the  defendant  if  he  has  been  released 
from    civil    imprisonment   on   any   agreement   to 
liquidate  the  debt. 

972.  Acting  Chairman.]  That  is  the  only  case  in 
which  you   support  the  re-arrest  ? — Yes,  and  I  am 
perfectly   sure   that    my    Committee    are   at    one 
with  me. 

973.  Mr.  D.  M.  Brown.]  Suppose  the   Magistrate 
has   suspended   the   writ  in   consequence   of    the 
person  being  unable  to  pay,  and  then  two  or  three 
years  afterwards  he  gets  into  a  good  position,  will 
you  not  allow  the  matter  to  be  brought  up  again  ? 

—Certainly. 

974.  But  you  have  not  said   that  ? — But    that 
does  not  apply  to  what  I  have  said.     With   regard 
to  sections  twenty-two  and  twenty-four,  I  wish  to 
direct  the  attention  of  the  Committee  to  the  fact 
that,  inferentially,  the  provisions  of  section  twenty - 
four  might   be   held   to   apply  to  both   Supreme 
Court  and  Magistrate's  Court  practice.     My  Com- 
mittee has  been  divided  on  its  applicability,  and  a 
minority  considered  in  regard  to  Clause  Twenty- 
four  as  amended  that  the  words  "  or  to  permit  any 
enrolled    agent    being    in   partnership   with   any 
attorney  other  than  in  respect  of  their  practice  in 
such  Magistrate's  Court  "  should  be  added.     I  have 
deemed  it  my  duty  to  state  this  in  order  that  a 
minority  view  might  also  have  the  consideration 
of  this  Select  Committee.     My  personal  opinion  is 
that  the  circumstances  up-country  are  such  that 
young  attorneys  may  find  it  difficult  to  get  a  foot- 
ing in  places  where  old-established,   respectable 
and  competent  enrolled  agents  at  law  are  practising, 
but   I   wish   to   emphasise    my    opinion    that    if 
attorneys  are  to  be  allowed  to  practise  in   co-part- 
nership  with    agents   at  law   there  should   be   a 
distinct   provision   that  these   attorneys   are    not 
thereby    relieved    from    their     responsibility     as 
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Mr. c.  u.     officers  of  the  Supreme  Court,  and  especially  that 
iiberbauer.  ^e  agent  .^  jaw  shall  not  act  MS  ;ni  attorney  or 
NOV.  12. 1909.  hold  himself  out  as  an  attorney. 

975.  Mr.  H.  S.  van  ZyL]  Do' I   understand   that 
you  favour  this  partnership  between   an   attorney 
and  a  duly  enrolled  law  agent  ? — Under  the  cir- 
cumstances which  exist  in  the  country  to  which 
I  have  referred  and  with  these  reservations  and 
statutory  restrictions. 

976.  Would    you    not    have    a    rather    curious 
anomaly  that  two  men  would  be  in  partnership, 
one  of  whom  would  be  responsible   to   the   Law 
Society — or  you  might  say  under  the  jurisdiction 
of  the  Law  Society — whilst  the  other  person,  his 
partner,  would   not  be   responsible   to    the    Law 
Society  at  all  ? — That  would  be  so  ;  but  one  must 
frankly  and  candidly  admit  that  according  to  the 
evidence  given,  although  these  .partnerships   may 
not  at  present  exist  in  a  way  that  one  could  fix 
them  as  partnerships  they  are  supposed  to  exist 
by  some  other  means.     The  people  sit  in  the  same 
office.     The  agent-at-law   sees  the    client  or  the 
attorney  sees  the  client,  in  accordance  with  the 
exigencies  of  their  work,  and  although  the  agent 
and  attorney  may  be  only  sharing   the  work  gtxi 
Magistrate  Court  and  extra  judicial  agency,  there 
might  possibly   exist   some    consideration   which 
would  pay  the  agent  for  giving  his  time  to  the 
attorney  in   connection  with  his   Supreme  Court 
practice. 

977.  Acting   Chairman.]  Do   I   understand    that 
you  favour  even  the  Supreme  Court  fees  of  the 
attorney  being    shared    with    the    agent  ? — In    a 
partnership  ? 

978.  Yes  ? — Personally  I  do  not  like  the  thing, 
but   from   a  purely   practical   point   of  view,  and 
being  aware  of  the  general  conditions  which  pre- 
vail, and  in  regard  to  the  circumstances  up-country 
to  which  I  have  alluded,  I  consider  that  it  would 
not  be  unwise  to  legislate  on  certain  lines  in  the 
matter. 

(At  this   stage   the   Acting  Chairman   left   the 
room,  and  Mr.  D.  M.  Erown  took  the  chair.) 
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979.  Mr.  H.  S,  van  ZylJ\  Where  a  law  agent  was  jvtr.c.c. 
in  partnership  with  an  attorney  he  would  become  s 
entitled  to  all  the  privileges  of  an  attorney  without  N°v- 12* 1909- 
really   incurring   the   obligations   of  an    attorney 
towards  the   Law  Society,  because   he   would  not 

be  an  officer  of  the  Supreme  Court  ? — That  would 
be  so,  and  it  would  rest  entirely  with  the  attorney 
then  whether  he  agreed  to  go  into  partnership 
with  an  agent- at-law  under  conditions  which  I 
would  regard  as  disadvantageous  to  the  attorney 

980.  You     know     the      Law     Society     would 
naturally      be      against      anything      like      that 
being    allowed  ? — I    understand    the    Council    of 
the  Incorporated  Law  Society  is  against  it,  and  I 
have  respect  for  their  reasons.     I  am  only  express- 
ing a  personal  view  on  country  conditions,  and 
one  of  the   stipulations  I  would  like  to  express 
as  an  absolute  sine  qua  non  to  any  approval  on  my 
part  being  given  to  such  a  partnership,   is  that 
section  twenty-two  should  become  law  ;  I  would 
only  give  the  qualified  approval  I  have  given  to 
a  partnership   between   an    agent-at-law    and  an 
attorney  if  section   twenty-two  were  carried,  and 
absolutely  not  otherwise. 

981.  Acting  Chairman.^  The  impression  I  gathered 
from  the  evidence  of  Mr.  Fairbridge  was  that  the 
Incorporated  Law  Society  approve  of  such  partner- 
ships, provided  that  the  Supreme  Court  fees  were 
kept  entirely  separate  and  for  the  benefit  of  the 
attorney.     What  do   you  say   to  that  ? — I  would 
say  that  would  be  the  ideal,  but  I  doubt  whether 
it  could  be  carried  out  in  practice. 

982.  Mr.  H.  S.  van  ZylJ\  You  say  you  would  make 
it   conditional  upon  clause  twenty-two  becoming 
law,  but  how  does  that  affect  the  principle  ? — To 
the  minds  of  many,  the  principle  involved  is  this 
that,  owing  to  the  circumstances  which   existed 
from  1856  and  thereafter,  we  have  allowed  a  legal 
race  to   spring   up   for    the    convenience   of    the 
people  of  the  country  called  enrolled  law  agents. 
These  gentlemen,  during  this  time,  have  been  of 
the  greatest  assistance  to  the  public  in  towns  and 


17»>      MINI  TKS  of   KYlDKMi:    I   V  K  I .  \    IM.IOK!     II!  K   SELECT   COMMITTEE 

Mr. c. c.  the  country  districts:  they  have  often  taken  ;i 
iiberbam-r  most  active  part  in  the  development  of  the 
NOV.  12.  lyoii  various  towns  and  districts.  They  have  helped 
.the  people  in  legal  matters  and  matters  incidental 
thereto;  and  they  have  acquired  in  the  country 
almost  a  vested  right  with  regard  to  legal  practice. 
They  have  practically,  where  there  have  been  no 
attorneys — and  even  where  there  are  attorneys- 
been  doing  Supreme  Court  work,  which  work 
they  have  sent  up  to  Cape  Town  solicitors  on 
an  arrangement  of  participation  in  fees.  The 
circumstances  of  the  country  to-day,  however, 
are  altered.  A  large  number  of  qualified  attorneys 
are  spreading  all  over  the  Cape  Colony.  The  law 
agents  are,  in  my  opinion,  a  dying  race,  and  very 
few  more  can  be  admitted  ;  and  if  you  are  to 
administer  the  law  strictly,  and  honestly  interpret 
the  matter  of  the  allowance  of  fees  between  law 
agents  and  attorneys,  you  have  undoubtedly  to 
face  the  position  by  some  legislation  such  as  has 
been  suggested. 

983.  But  are  there  not   still  up-country  places 
where  you  have  no  attorneys  at  all,  or  only  one 
attorney  practising,  and  where  it  would  be  desir- 
able to  admit  law  agents  ? — I  cannot  think  of  one 
place   in    which  the   requirements   of  the  public 
would  necessitate  the  admission  of  an  agent  at 
law  and  in  which  an  attorney  would  not  settle. 
Young  attorneys  come  to  me  and  ask  my  advice 
as  to  places  at  which  to  set  up,  and  one  finds  all 
round  the  place  that  all  the  territory  is  already 
occupied. 

984.  You    may  have    one  attorney  at  a  place. 
You  may  have  two,  and  then  no  law  agent  can  be 
admitted  ;    but  if  there  is   only   one   attorney  is 
it  not   desirable  that  you  should  give  an  oppor- 
tunity for  some  one  else  to  be  admitted  ?     Have 
you  not  sufficient  protection  now  in  the  provision 
that  a  law  agent  cannot  be  admitted  where  there 
are  already  two  attorneys  ? — I  think  the  position 
to-day  is  that  if  one  attorney  can  exist  in  a  small 
up-country  town,  and  there  is  still  room  for  a  law 
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agent,  there  will  always  be  found  a  young  attorney    Mr.  c.  c. 
ready  to  fill  the  place.  siiberbauer^ 

985.  Let  him  go  there,  and  then  no  law  agent  NOV.  12, 1909. 
will  be  admitted.  ? — Then  I   consider  the   higher 
qualifications  required  by  an  attorney  demand,  in 

the  interests  of  the  public,  that  attorneys  should 
settle  in  these  places  and  not  any  more  law  agents. 

986.  The      Legislature      has     recognised     that 
attorneys  should  in  some   respects   be  protected, 
and  it  has  made  provision  for  that  in  so  far  as 
when  you  have  two  attorneys  in  a  place  no  law 
agent  can  be  admitted  ? — Since  that  became   the 
law  the  supply  of  attorneys  has  so  far  increased 
that  I  consider  they  will  be   able  to   supply  all 
vacancies  without  falling  back  on  law  agents. 

987.  If  you  do  that  then  law  agents  cannot  be 
admitted.     If  you  have  a  place  where  there  is  one 
attorney  only,  and  you  cannot  get  another  attorney 
to  settle  there,  it  may  be  a  great  hardship  upon  the 
people.      Say   a   case   comes   into   Court  and   the 
plaintiff  secures  the  attorney,  then  there  is  110  one 
to  assist  the  defendant,  because  there  is  no  attorney 
there  and  a  law  agent  cannot  get  admitted  there  ? 

-Yes,'  that  is  so  if  such  cases  do  exist,  but  I  can 
hardly  believe  that  there  are  places  to-day  in 
which  it  is  worth  a  practitioner's  while  to  start 
that  would  not  immediately  be  filled. 

988.  Mr.  Cronwright  Schreiner.']   There  was  some 
discussion  with  the  Incorporated  Law  Society — I 
do  not  know  whether  it  came  before  your  Com- 
toiittee — following  out  this  idea  of  gradually  elimi- 
nating the  law  agent  class  by  allowing  them  to 
qualify  as  attorneys,  on  the  understanding  that 
they  passed  all  the  examinations  necessary  for  an 
attorney   to  pass,   and  provided  that  instead  of 
articles  they  had  not  less  than  seven  consecutive 
years'  practice  behind  them.     Do  you  favour  that? 
— I  have  not  sufficiently  weighed  the  details  of 
that  matter  to  be  able  to  express  a  definite  opinion. 
It  was  excluded  from  my  committee. 

989.  Acting  Chairman.']    Do  you  not  think,  from 
the  higher  standard,  the  better  education  and  the 

[A.  10— '09.]— Resident  Magwtrate's  Court  Amendment  Bill  N 
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Mr.c.c.  greater  cxporioiicc  of  Magistrates  to-day,  that  they 
doin and  a  person  of  higher  qualification  than 
NOV.  12.  i-.»o!».  the  average  person  enrolling  to  appear  before  them, 
in  justice  to  them  as  well  as  in  justice  to  the 
public  '? — My  personal  experience  of  the  agents-at- 
law  practising  before  the  Magistrates  is  in  connec- 
tion with  gentlemen  who  have  had  a  good  ex- 
perience, and,  I,  therefore,  could  not  express  an 
opinion  with  regard  to  any  of  those  who  have  been 
recently  admitted  as  agents. 

990.  Do  you  not  think  the  higher  standard  of 
qualification   of   Magistrates    demands    that    you 
should  have  a  person  of  at  least  equal  education  ? 

—Most  certainly.  Before  the  Committee  leave  this 
section,  I  should  also  like  to  add  with  reference  to 
section  twenty-four  that,  regard  being  had  to  tho 
circumstances  of  the  country,  it  may  be  ex- 
pedient to  permit  of  such  a  sharing  of  fees  with  a 
"  corporation  or  company  "  as  is,  I  think,  inferred 
by  section  th.irty-.six  of  a  Bill  which  was  drafted 
by  the  Incorporated  Law  Society.  I  have  not  a 
copy  of  that  Bill  with  me,  but  will  forward  one  to 
the  Committee.  I  may  state  that  this  is  a  personal 
opinion.  In  regard  to  the  sections  of  the  Bill 
dealing  with  unqualified  persons  practising,  a 
great  reason  against  their  being  allowed  to  prac- 
tise is  that  the  Courts  would  have  no  control  over 
unqualified  persons.  I  do  not  think  this  point 
has  yet  been  brought  to  the  notice  of  the  Select 
Committee. 

991.  Mr.H.S.vanZyL]  The  moment  an  unqualified 
person  holds  himself  out  as  a  qualified  man  the 
Court  has  power  ? — But  at  present  a  lot  of  un- 
qualified people  are  doing  work  which  is,  in  our 
opinion,  legal  work.     They  do   this  without  pre- 
tending to  be  qualified  persons,  but  they  never- 
theless do  it ;  and   we  think  the  provision  here 
would  meet  their  case.     The  section  says,  ;;     .     .     . 
doing  or  offering  to  do  for  payment  in  cash  or  for 
any     other    reward     or     consideration     any     act 
usually     done    and     falling    within     the     scope 
of  the  practice  of  a  duly  qualified  practitioner." 
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That  is  certainly  capable  of  the  interpretation  to    Mr.  c.  c. 
which   I    have   alluded.     With   regard   to   clause  s 
twent3~-six,  I  have  to  state  that  it  was  re-cast  on  NOT.  12.1909. 
the  suggestion  of  one  of  the  gentlemen  present  at 
an   interview   on   behalf  of    the   Council   of   the 
Incorporated  Law  Society.     It  was  thought  that 
as  the  section  appears  in  the  Bill  it  would  result 
in  there  being  no  fees  payable  for  work  done  until 
such  time  as  the  Judges  had  framed  a  tariff  of  fees. 
The  amendment  put  in  is  to  provide  against  that. 

992.  Mr.  D.  M.  Brown.']  With  reference  to  Clause 
twenty -eight,  what  is  the  purpose  of  the  words  at 
the  end  "  at  the  time  and  prior  to  the  promulgation 
of  this  Act  ?  " — No  injustice  would  arise  if  section 
twenty-eight  became  law  if  the  provision  contained 
in  section  twenty-two  of  the  Bill  were  adhered  to, 
whereby  the  "  rights  of  all  persons  admitted  and 
enrolled  as  such  agents  at  the  time  of  and  prior  to 
such  promulgation  shall  not  be  modified  or  in  any 
way  affected  hereby,  but  shall  continue  exactly  as 
if  tbis  section  had  not  been  enacted."  Perhaps 
there  is  no  necessity  for  the  words  "  at  the  time 
and  prior  to  the  promulgation  of  this  Act."  I  will 
leave  the  decision  of  that  to  the  Select  Committee. 
I  may  state  I  do  not  think  my  Committee  would 
have  any  objection,  if  the  Attorney-General  found 
it  impracticable  to  agree  to  section  thirty  as 
amended,  to  a  clause  being  inserted  in  the  Bill 
which  would  provisionally  operate  in  such  wise  as 
to  have  the  wish  of  an  accused  person  recorded  at 
the  time  of  his  being  committed  for  trial,  without 
compelling  the  Attorney -General  or  Solicitor- 
General  or  Crown  Prosecutor,  as  the  case  may  be, 
to  give  effect  to  that  wish  on  the  part  of  the  accused 
person.  Witb  regard  to  the  Schedule  and  the 
Kules,  I  would  say  that  I  am  entirely  in  agreement 
with  Mr.  Shaw's  evidence.  I  have  most 
carefully  weighed  all.  the  objections  which  I 
have  heard  urged  to  Rule  two  in  connection 
with  country  suitors,  and  consider  the  adoption 
of  this  Rule  will  be  a  greater  convenience  than 
the  present  system.  I  may  state  that  the  framing 
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Mr.  c.  c.  of  these  Rules  received  the  most  careful  considera- 
'  tion  of  my  Committee,  which,  as  I  have  already 
NOV.  12, 1909.  stated,  consisted  of  men  who  work  in  the  Courts 
every  day  of  their  lives.  With  regard  to  Rule- 
seven,  I  have  been  desired,  011  behalf  of  a  country 
solicitor,  to  represent  that  the  seven  days  men- 
tioned in  that  Rule  do  not  give  sufficient  time  to 
enable  country  clients  to  consult  Counsel  on  the 
advisability  or  otherwise  of  appealing.  "With  regard 
to  section  twenty-nine  of  the  Bill,  there  has  been  a 
mistake  made.  After  the  word  "  by,"  in  line  37, 
there  should  be  inserted  "  section  four  of  Act  No. 
21  of  1870:  as  amended  by." 

Mr.  George  Slack-stone  William*,  examined. 

Mr.  G.  B.  993.  Acting  Chairman.]  Would  you  give  us  your 
Wiihams.  experience  as  a  Clerk  in  connection  with  Magis- 
NOV.  12,1909.  trate's  Court  work,  and  as  a  Magistrate  ? — I  have 
hud  thirty  years  experience  in  connection  with  the 
Magistrates'  Courts.  I  was  a  clerk  from  the  end 
of  1879.  Immediately  on  the  promulgation  of  the 
Act  in  1882  I  was  appointed  an  Assistant  Resident 
Magistrate  of  Kimberley.  I  continued  in  that 
capacity  until  1895,  when  I  became  Assistant 
Resident  Magistrate  at  Cape  Town.  In  1902  I  was 
appointed  Resident  Magistrate  of  Wynberg  and  in 
1908  was  appointed  Resident  Magistrate  for  the 
District  of  the  Cape.  I  have  held  n?y  present 
appointment  for  a  year. 

994.  So  your  experience  has  been  principally  in 
large  centres  of  population  ? — Entirely. 

995.  Would  you  just  take  the  Bill  and  give  us- 
your  opinion  on  the  various  clauses? — I  made  a 
memorandum,  to  which  I  would  like  to  refer.    The 
only  suggestion  I  would  make  as  regards  section 
four  is  that  the  words  "  or  being  employed  in  busi- 
ness "  might  be  struck  out. 

996.  So  that  an  employe  should  not  be  brought 
in  ? — I  think  the  wording  is  vague,  and  may  lead 
to  confusion. 

[At  this  stage  the  Acting  Chairman  returned,, 
and  Mr.  D.  M.  Biowii  vacated  the  CUair.J 
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997.  Mr.  D.  M.  Brown.~\  With  regard  to  section 
five,  I  presume  the  intention  of  this  section  is  to 

allow  a  person  against  whom  a  judgment  has Nov- 12> 1909- 
been  taken,  say  in  the  Cape  Town  Court,  to  be 
followed  up  by  civil  imprisonment  proceedings  in 
the  same  Court,  although  at  the  time  of  the 
civil  imprisonment  proceedings  he  is  residing, 
say,  in  the  Wynberg  district  ? — I  would  say  this 
with  regard  to  civil  imprisonment  proceedings, 
that  I  think  it  is  reasonable  that  a  man  should  not 
be  allowed  to  evade  the  result  of  a  judgment  given 
against  him  simply  because  he  has  changed  his 
residence.  But.  at  the  same  time,  I  think  if  judg- 
ment was  given  against  a  man  in  Cape  Town  on  a  « 
small  debt,  and,  without  any  idea  of  evading  the 
consequences,  he  afterwards  changed  his  residence 
to  Kimberley,  it  would  be  very  hard  lines  to  bring 
him  back  to  answer  a  civil  imprisonment  sum- 
mons in  Cape  Town.  Of  course,  if  he  merely  re- 
moved to  "Woodstock  or  Wynberg,  that  would  not 
apply.  The  matter  appears  to  be  a  very  difficult 
one  to  decide,  and  one  on  which  I  am  bound  to 
say  I  cannot  entirely  make  up  my  mind. 

998.  Acting    Chairman.]   Did  you  hear  the  evi- 
dence of  Mr.  Silberbauer  ? — Yes. 

999.  Would  not  evidence  being  taken  on  com- 
mission or  by  interrogatories  satisfy  any  scruple 
you  may  have  on  the  subject  ? — Yes.     I  am  not  in 
favour  of  commissions.      It  might  be  done  by  in- 
terrogatories, and  I  think  that  would  be  the  best 
plan.      It  is  easy  to  conceive  that  circumstances 
would    arise    where    hardship    to   the   judgment 
creditor  would  occur,  or  to  the  judgment  debtor. 
It  is  a  difficult  point. 

1000.  Mr.  D.  M.  JBroivti.]  You  heard  my  sugges- 
tion to  fix  a  mileage  area,  so  as  to  bring  in  Wood- 
stock  and  Wynberg  ? — I  think  if  you  made  the 
limit  25  miles  many  people  wanting  to  get  away 
would  go  26  miles  ;  some  of  them  are  quite  know- 
ing enough  to  do  that. 

1001.  J/r.   Cronwright-Schreiner.']    It  would  not 
help  in  the  up-country  districts  V — No. 
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1002'  Mr'  H'  S-  va"  Z.V1'^  In  Attempting  to  deal 
with  people  who  are  wilfully  evading  their  obi  ig  a  - 
NOT.  12,  i«»o«).  tions.  you  have  to  take  care  that  you  do  not  inflict 
hardships  ?  —  That  is  where  the  difficulty  comes  in. 

1003.  As  the  section  stands  now,   do  you  not 
think  the  operation  of  these  provisions  may  be 
rather  harsh  in  some  instances  ?  —  It  may  be.     I 
think  hardships  may  arise  in  any  legal  proceed- 
ings —  or  what  appear  to  be  hardships. 

1004.  Would  it  not,  therefore,  be  better  to  leave 
the  law  as  it  is  at  present  in  regard  to  this  ?  —  I  am 
rather  inclined  to  think  so.   When  I  went  through 
this  Bill  and  made  certain  notes,  I  must  say  I  was 
thinking    principally     of    the    judgment    debtor 
leaving  Cape  Town  and  going  to  Woodstock  or 
Wynberg.     I  was  thinking  of  matters  near  home. 
But   I   think,   perhaps,   when   one    considers   the 
enormous  area  of  the  country,  and  so  forth,  that  it 
might  be  well  to  leave  things  as  they  are,  because 
in  an  important  matter  it  is  always  possible  for  a 
judgment  creditor  to  get  provisional  sentence  in 
the  Supreme  Court  on  a  Magistrate's  Court  judg- 
ment, and  proceed  in  that  way. 

1005.  Mr.   Cronwright  Schreiner.']  That  will  not 
help   up-country  people.     This  is   a  point   upon 
which    I    have    bsen    approached    by   numerous 
practitioners,  and  I  have  not  had  one  against  it  — 
where  the  debt  contracted  is  not  large  enough  to 
justify  proceedings  in  the  Supreme  Court  and  they 
do  not  want  to  re-open   the  case  in  another  Court. 
If  that  meets  the  convenience  of  the  up-country 
people  you  will  not  be  opposed  to  it  ?  —  I  would 
say  this,  that  if  it  is  not  worth  while  going  to 
the  expense  of  taking  proceedings  in  the  Supreme 
Court,  then   presumably   the   debt  is   of   a  petty 
nature,   and   I  would  not  harass  the  judgment 
debtor  too  much  where  the  debt  was  a  small  one. 
If  you  could  fix  a  limit  of  the  monetary  amount 
upon  which  you  could  proceed  to  another  district, 
it  might  be  wTell  to  do  that. 

1006.  Acting  Chairman.']  Have  you  anything  to 
say  with  regard  to  section  six  ?  —  The  note  I  made 
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was    that    I    see    no    objection  to   the   proposed    ^.G.  B. 

,,.        •    j  •  _L  •  T  <»    i      •  Williams. 

increase   or  jurisdiction.     I  was   careful,  in  pre- 
paring my  memorandum,  not   to  make   any  fresh  Nov- 12>  1909< 
suggestions,  but  rather  to  criticise  the  Bill  as  it  is. 

1007.  Mr.   H.  S.  van  Zyl]  What  do  you  under- 
stand  the  effect   of  sub-section  (3)  of  section   six 
to  be  ? — I   should  take  that  to  mean  that  if  a  man 
was  summoned  for  any  amount — of  course  within 
the    jurisdiction — either    liquid    or    illiquid,    he 
might  counter  claim  for  a  similar  amount. 

1008.  Why  exactly  is  that  section  necessary  ? — I 
did   not  frame   the   Bill,   and   do   not   know   the 
intention. 

1009.  To-day   the  law  is  that  "  as   often  as   any 
action   or  suit   shall  be   brought  upon   any  liquid 
document  for   any   sum   exceeding  one   hundred 
pounds,  as  aforesaid,  the  Eesident  Magistrate  shall 
have  jurisdiction   to   try   any   plea    of   set-off   or 
compensation   or   any   cross    claim    or    claim    in 
reconvention  not  exceeding  the  amount  demanded 
by    the    plaintiff  in   his    summons,  whether  the 
plaintiff  shall  or   shall  not  succeed  in  proving  the 
amount    so    demanded    to    be    due "  ? — You    are 
quoting  from   Act   No.  20  of   1856  as  amended  by 
Act  No.  43  of  1885  ? 

1010.  Yes  ?— The   original  Act  of   1856  provided 
— I   am   speaking  from   memory — that   in   liquid 
cases  a  counter  claim  up  to  £40  could  be  taken. 
Then  I   think  the  jurisdiction  was  increased  by  a 
subsequent  Act,  No.  43  of  1885,  and  it  was  then 
provided    that     if    a    liquid    action    was    taken 
exceeding  £100  the  defendant  might  counterclaim 
for   any   amount    exceeding  £100,  but  there  is  no 
provision    made,   as  far    as    I    am   aware,  for    a 
counter   claim,   against  any   liquid   claim,   for    a 
Bum  between  £40  and  £100. 

1011.  Mr.  Cronwright  SchreinerJ]  And  this  would 
give  it  ? — Yes,  and  also  extend  it  very  much  in 
regard   to   other   matters.      It  would   extend   the 
jurisdiction  on  counter  claims  in  illiquid  cases. 

1012.  Mr.  H.  S.  van  ZyL]  Do  you  not  think  it  is 
desirable  that  that  should  be  done  ? — I  think  it  is 
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rftther  more  for  the  public  to  express  an  opinion 
as  to  what  jurisdiction  the  Court  should  have.  I 
NOT,  1-2.  i :••••.».  (jo  not  think  there  would  be  any  danger,  if  I  may 
be  allowed  to  say  so,  in  extending  the  magistrates' 
jurisdiction. 

1013.  Mr.  D.  M.' Brown.'}  It  has  been  suggested, 
and  I  want  your  opinion  upon  it,  that  the  magis- 
trate's jurisdiction  in  an  ordinary  claim  should  be 
£50  ;  it  has  even  been  suggested  to  make  it  £100. 
Would  it  not  be  a  dangerous  proceeding  to  «ive 
him  jurisdiction  in  an  action  of  tort  up  to  £^50  ? 
I   know    it  is   a    personal    matter,    but    do    you 
think  it  would  be  judicious  to  give  the  ordinary 
magistrate  jurisdiction  up  to  £250  in  tort  ? — I  do 
not.     I  would  not  give  him  beyond  £100,  although 
I  see  no  objection  in  going  as  far  as  £100.     Clause 
seven  refers  to  official  referees.     I  see  no  necessity 
for  this  section.     As  a  matter  of  practice — I  am 
talking  of  my  own  practice  now — in  cases  of  very 
complicated  accounts,  with  the  consent  of  parties, 
I  have  referred  the  matters  to  an  accountant,  and 
based  my  judgment  upon  his  report.     I  am  not  in 
favour  of  referring  matters  in   the   manner  sug- 
gested by  the  section.     It  is  always  competent  in 
technical  matters  to  take  expert  witnesses.     For  in- 
stance, suppose  we  have  a  case  of  a  dispute  over  the 
construction  of  a  building.    The  Court  would  hear 
architects  giving   expert   evidence,  and  that  evi- 
dence would  be  admissible,  and  the  Court  would 
form  its    judgment    upon    the    evidence    of    the 
experts.     I  daresay  a  great  many  of  my  colleagues 
would  be  in  favour  of  this.     Personally,  I  would 
sooner  form  my  judgment  on  the  expert  evidence 
I  hear. 

1014.  Mr.  Cronwright  Schreiner.}   You  will  notice 
it  is  discretionary  ? — Yes. 

1015.  At  present  you  have  to  get  the  consent  of 
both  parties,  but  in  this  clause  it  is  in  the  Magis- 
trate's discretion.     It  might  save  the  litigants  a  lot 
of  expense,  might  it  not,  in  calling  a  lot  of  wit- 
nesses ? — It  might,  but   I  do  not  think  it  would 
save  much.    Take  the  architects'  case  I  mentioned. 
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I  think  you  would  very  seldom  find  the  parties    Mrr-  ?• B- 

-i  i     ••/  %,  .     .  ,,  r   .        ,         Williams. 

would  be  agreed  upon  the  opinion  of  one  single 
architect.  They  would  say,  "Oh,  no,  what  is  the Nov- 12- 1909- 
use  of  having  one  man  ;  we  do  not  agree  with 
him  ;  let  us  have  another."  I  think  they  would 
very  seldom  agree  upon  a  referee.  It  is  my  ex- 
perience that  in  a  contested  case  you  very  often 
have  half-a-dozen  professional  men  on  either  side. 

1016.  Your  conclusion  is  that  this  clause  is  not 
necessary  ? — I  do  not  think  it  is  advisable. 

1017.  Mr.  D.  M.  Brown.']     If  it  were  a  small  dis- 
pute 100  miles  away,  involving  say  £10 — such  as 
you  may  easily  get  in  this  country — would  it  not 
be    advisable    for    the    Magistrate     to    nominate 
referees  ? — If   the    parties    consent   I   should   not 
hesitate  to  do  it.      I  should  be  only  too  glad  in 
complicated  matters. 

1018.  Supposing  there   was   a  wealthy  litigant 
opposed  to  one  who  was  not  wealthy  the  wealthy 
man   might   not   agree.     Do   you  not    think    the 
Magistrate    is    the    best    person    to   exercise    his 
discretion  as  to  whether  he  shall  send  a  case  to 
referees   or  not,   rather   than   the   parties  ? — You 
mean  the  Magistrate  should  have  power  to  do  it 
without  the  consent  of  the  parties  ? 

1019.  Yes,   if    he    thinks    it  will    cheapen   the 
litigation  and  be  to  the  benefit  of  everyone  ? — I 
-would  not  go  to  that  length.     I  do  not  think  it 

would  satisfy  the  public.  If  the  litigants  consented 
to  such  a  course  I  would  do  it  without  this 
section. 

1020.  AVhere  do  you  get  the  authority  for  the 
costs  ? — They   must   arrange    for    them    before    I 
make  any  such  order. 

10.21.  Would  you  not  like  a  clause  for  the 
Magistrate  to  have  power  to  order  the  costs  to  be 
taxed  ? — I  do  not  think  it  is  necessary.  I  do  not 
think  there  is  any  objection  to  the  section,  but  I 
do  not  see  the  necessity  of  it. 

1022.  Mr.  H.  S.  van  Zi/L]  I  think  your  last 
sentence  is  not  correct.  As  the  Clause  stands  now, 
the  Magistrate  can  refer  it  without  consent,  and 
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-vou  ^°  no*  a£rec  with  that  ? — T  should  prefer  not 
to  do  it  without  that  consent  of  parties.    In  regard 
9-  to  section  eight.  I  have  made  no  note  on  this. 

1023.  Acting  Chairman.]  Have  you  any  note  on 
Clause  Nine  ? — The  section  seems  to  be  unnecessary 
as    far    as    the   warrant    against   movables  goes. 
There    is    already   sufficient    machinery    for    the 
execution  of  such  warrants  in  other  districts.     I 
think  that  warrants  of  civil  imprisonment,  except 
in  respect  of  trifling   amounts,   should   be   made 
executable  in  other  districts  in  the  same  manner 
as  is  the   case  with  warrants   against   movables. 
It  would  be  necessary,  of  course,  to  fix  the  trifling 
amount  which  I  suggest.     I  am   not  in  favour  of 
extending  the  meaning  of  the  word  "  movables  " 
in  section  ten. 

1024.  Have  you  any   specific,  reason  for   saying 
this  ? — I   do   not  know   of   any  hardships   which 
have  been  caused  by  the  present  state  of  the  law. 
Of  course  when   I  have  once  given   judgment  and 
signed  the  wrarrant  of  execution  I  scarcely  know 

w 

what  is  done  afterwards.  I  think  in  a  Court  of 
limited  jurisdiction  it  might  lead  to  a  great  in- 
crease of  litigation  in  the  way  of  interpleaders 
and  actions  of  that  sort  if  certificates  of  shares 
and  so  on  were-  placed  under  attachment  under 
judgment  of  the  Court. 

1025.  Of  course  the  party  affected  would   have 
the  same  rights   of  interpleader  ? — Undoubtedly. 
I   am   very  strong   on   that  point.     Personally   I 
should  prefer  the  law  to  remain  as  it  is. 

1026.  Mr.    Cronwriyht    Schreiner.]       If    scrip  is 
omitted,     many     of     us — especially     up-country 
people,   where  it  is  largely   a   matter   of  wages- 
think  that  we  should  have  power  to  attach  cash 
over,  say,  a  certain  amount  ? — Cash  in  the  hands 
of  a  banker  ? 

1027.  Anywhere.     You  have  no  strong  objection 
to  that  ? — I   have   no   very   strong  objection.       I 
think   difficulty   might    arise    in    regard    to   the 
words  "  or  its  equivalent."     You  were  asking  me 
about  the  attachment    of  wages.      I    heard    the 
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evidence  of  the  last  witness  on  this  matter.  I 
have  never  considered  the  point  myself,  because  it 
has  never  occurred  to  me  ;  in  fact  I  was  unware  Nov* 12>  1909- 
of  any  machinery  for  attaching  wages  which 
might  be  paid  in  the  future.  If  you  could  sub- 
stitute such  a  provision  for  civil  imprisonment — 
which  is  a  thing  I  am  rather  opposed  to — I  would 
be  in  favour  of  it 

1028.  Acting  Chairman.]  Have  you  any  notes  on 
section  eleven  ? — The  present  machinery  provided 
is  sufficient,  except  that  the  onus  of  issuing  process 
should  be  on  the  claimant  and  not  on  the  Court 
as  at  present,  and  that  the  claimant  should  be 
compelled  to  prosecute  his  claim  within  a  fixed 
period.     It  was  a  former  practice  that  no  Court 
fees  or  stamp  duty  were  payable  on  interpleaders 
in  years  gone  by.     Of  course  I  am  speaking  of  my 
experience.       Some    other    magistrates    in    other 
districts  might  have  had  a  different  experience, 
and   this  is  purely  my   own  experience.      Some 
years  ago  a  Stamp  Act  was  passed  which  provided 
for    the     stamping    of    summonses    in    different 
amounts,     and     specially    included    interpleader 
summonses  ;  they  cannot  be  issued  now  without 
the  same  Court  fees  and  stamps  being  affixed  as 
on  an  ordinary  summons.      A  claimant  writes  to 
the  Messenger  claiming  the  goods  attached  in  a 
.suit,  and  it  is  the  Messenger's  duty  to  report  it  to 
the  Magistrate  or  the  Court,  and  the  Clerk  issues 
the   interpleader   summons.     Then   the   difficulty 
comes  in  ;  there  are  no  Court  fees.     The  claimant 
says,  "  I  do  not  see  why  I  should  pay  these  fees," 
and  the  Clerk  says,  "  I  cannot  issue  the  summons 
without  the  fees  being  paid,"  and  so  the  thing  is 
very   often   hung   up    for    a    considerable    time. 
Before    this     stamp     duty     was    made     payable 
summons  used  to  be  issued  at  once.     What  the 
Messenger  did  for  his  fees  of  service  I  could  not 
say.     The  interpleader  was  then  tried  much  more 
expeditiously  than  at  present. 

1029.  Mr.  H.  8.  van  ZylJ]  When  was  this  altera- 
tion made  ? — I  could  not  remember  the  date.     It 
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^.r;,^-B-    must  have  been  somewhere  in  the  eighties    or 

\\ilhanis.  ,  ,. 

early  nineties. 

1030.  Mr.    Cronirright  Schreiner.']    You   do   not 
know  from  your  experience  that  the  summonses  are 
not  drawn  up  by  the  Messenger?     You  do  not 
know  of  the  agents  or  attorneys  doing  it  themselves? 

-If  the  claimant  employs  an  attorney  or  an  en- 
rolled agent,  I  should  think  the  attorney  or  agent 
does  it,  but  I  am  talking  of  a  claimant  who  prose- 
cutes his  own  claim.  I  certainly  think  there 
should  be  some  rule  which  would  compel  the 
claimant  to  prosecute  his  claim  within  a  limited 
period.  I  am  told  in  my  office  there  are  any 
amount  of  writs  now  hung  up.  I  think  it  would 
also  be  a  good  thing  if  there  was  a  time  limit 
within  which  the  claim  must  be  prosecuted,  so 
that  a  Magistrate  should  have  the  right  to  say, 
"  If  you  do  not  prosecute  your  claim  I  shall  order 
the  goods  to  be  sold."  I  did  that  once  myself 
some  years  ago,  but  I  should  shrink  from  doing  it 
again  ;  I  am  not  clear  that  the  Magistrate  has  the 
power  of  doing  that. 

1031.  Mr.  D.  M.  Brown.]  It  has  been  stated  here 
that  there  is  an  exception  in  the  practice  of  Cape 
Town,  namely,  that  it  is  done  upon  a  bare  letter 
here.     Our  experience  everywhere  else  is  that  there 
has  to  be  an  affidavit  ? — I  do  not  think  the  law 
provides  for  an  affidavit. 

1032.  The  practice  provides  for  it  ? — I  do  not 
remember  in  any  Court  that  I  have  been  in  that  an 
affidavit   has  been  required.     I  was  in  the  Cape 
Town  Court  as  Assistant  Magistrate  years  before 
Mi\  AVylde,  whose  name  was  mentioned  in  one  of 
the  questions  put,   and  I  do    not  think   it  was 
necessary  then. 
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Monday,  15th  November,  1909. 


PRESENT : 

The  ATTORNEY-GEXERAL  (Chairman.) 


Mr.  H.  S.  van  Zyl, 
Mr.  D.  M.  Brown, 
Mr.  Cronwright 

Schreiner. 


Mr.  Oosthuisen, 
Mr.  Michau. 


[In  the  absence  of  the  Chairman.  Mr.  Cron- 
wright Schreiner  took  the  Chair.] 

Mr.  George  Blaclestone  Williams,  further  examined. 

1033.  Acting    Chairman.']     Have    you    anything    Mr.  GLB. 
further  to  say  on  section  eleven  ? — I  do  not  think    Wil^ms- 
so.     I   have   a  note  in  my  memorandum  to  the  NOV.  is,  1909. 
effect  that  I  see  no  necessity  for  any  alteration  in 

the  law  in  regard  to  the  matters  dealt  with  by 
sections  twelve,  thirteen  and  fourteen. 

1034.  You    see    no    necessity    for    these    three 
clauses  ? — No. 

1035.  You  think  they  are  sufficiently  provided 
for  under  the  existing  law  ? — I  think  so.     With 
regard  to  sections  fifteen,  sixteen,  seventeen  and 
eighteen,  1  am  not  in  favour  of  any  alteration  of 
the   present  law.     I   think    it   is  better   the   law 
should  remain  that  a  man  arrested  under  a  decree 
'of  civil  imprisonment  and  then  discharged  should 
not  be  put  in  again,  but  I  take  it  if  he  has  been 
discharged  on  his  own  request,  on  the  promise  of 
making    payments,     and     then    does    not    fulfil 
that  promise,  the  law  may  be  stretched  to  the 
extent    of    dealing    with    him.     I    mean   to   say, 
if     the    plaintiff    consents,   with    the    defendant 
agreeing  to  pay    so   much   per   week   or  month, 
that    he    may  be    discharged    on    the    condition 
that    if    he    does    not     keep    up    the    payments 
he  will  be  re-arrested,  then  that  may  be  done. 

1036.  Mr.  H.  S.  van  Zyl.}    That   may  be   done 
now  ? — It  has  been  done  as  a  matter  of  practice, 
but  I  have  heard  doubt  expressed  as  to  its  being 
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^:,(.i-B-    legal.     I  do  not  know  that  the  question  has  ever 

Williams.      ,    '  ,       .  ,      ,    .         ,        0  .          ~ 

been  decided  in  the  Superior  Courts. 

1037.  Acting  Chairman.'}    Do  you    think    it  ad- 
visable to  make  provision  for  that  ? — As  far  as  my 
experience  goes  the  practice  obtains,  and  I  have 
never  known  any  difficulty.     Of  course  if  a  man 
is  discharged  by   reason  of  the  maintenance  not 
being  paid  he  cannot  be  put  in  prison  again,  and  I 
think  that  is  wise. 

1038.  Mr.  H.  S.  van  ZyL]  Do  you  know  yourself 
of  the  case  of  a  man  being  released  and  being  re- 
arrested  on  not  keeping  his  promise  to  pay  ? — I 
cannot  remember  a  specific  instance  now,  but   I 
have  no  doubt  I   could  put  my  hand  on  such  a 
case. 

1039.  Acting  Chairman]  The  questions  of  costs 
against  the  debtor  has  been  raised.     Do  you  think 
or  do  you  not  think  that  in  the  case  of  a  man  who 
can  pay  and  wilfully  will  not  pay,  all  costs  and 
maintenance  should  be  given  against  him  as  well  ? 

-I  would  not  go  so  far  as  saying  he  should  pay 
for  maintenance.  At  present  if  the  withholding 
of  the  money  is  vexatious  the  Court  can  order 
costs  of  summons  and  so  forth. 

1040.  If  he    can  pay,  why  should  he  not  pay 
maintenance  ?     Why  should  the  creditor  be  forced 
to  incur  expense  in  consequence  of  his  refusal  ? — 
In  that  case  a  difficulty  might  arise  in  this  way, 
that  if  a  man  were  arrested  on  a  debt  and  put  in 
prison  he  might  say,  "  Well,  I  have  no  money." 
If  we   could   not   find   any  of  his  money  where 
would    he    get    his    food  ?    It  could  not    be    at 
the  expense    of    the  Government,  because  there 
is     no    provision    for     the    Government    paying 
for    his    keep.     It    is    quite    possible    he    might 
have  some  money  somewhere,  but  if  it  was  not 
available  immediately  the  result  would  be  that 
unless  the  Government  provided  him  with  food 
he  would  starve  ;  and  we  should  in  that  way  have 
the  old  scandal  of  imprisoning  for  debt  that  we 
read  of  in  the  old  books. 

1041.  I  take  it  the  creditor  would  be  liable  to 
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pay  the  money    and    afterwards   recover  it  ? — It    M^-.?-B- 

would  be  rather  a  complicated  procedure,  and  I 

am  in  favour  of  leaving  the  matter  as  it  is.  Nov  15' 1909- 

1042.  I  am  not   considering  the  case  of  a  man 
who  cannot  pay  at  all  ? — If  he  cannot  pay  at  all 
he  should  not  be  imprisoned,  but  unfortunately 
such  a  man  does  find  his  way  there  sometimes. 

1043.  I  am  considering  the  case  of  a  man  who 
the  Bench  may  not  know,  but  others  know,  can 
pay,  in  which  case  costs  of  maintenance  could  be 
given  against  him.     Would  you  be  in  favour  of 
that  ? — I   should    not    object    to     the     judgment 
creditor  having   a  right  of  action,  but  I   should 
make  him  liable  in  the  first  instance  for  the  main- 
tenance of  a  debtor. 

[At  this  stage  the  Chairman  entered  the  room, 
and  Mr.  Cronwright  Schreiner  vacated  the  Chair]. 

1044.  Mr.  H.  S.  van  Zyl.~\  I  suppose  you  have 
often  found  in  the  case  of  small  debts  that  the 
original  debt  is  doubled  by  the  addition  of  the 
costs   of  proceedings   for  recovery   and  civil  im- 
prisonment ? — Very  often.     It  is  a  wonder  to  me 
that  the  parties  so  often  proceed  to  civil  imprison- 
ment. 

1045.  And  it  will  be  worse  if  you  add  mainten- 
ance costs  ? — Very  often  some  unfortunate  debtor 
will  be  landed  in  the  position  of  having  a  bill  of 
costs  of  £5  to  pay  on  perhaps  a  £1  debt. 

1046.  You  are  aware  that  the  general  tendency 
of    modern  feeling  is  rather  in  the  direction  of 
doing  away  with  the  procedure  of  civil  imprison- 
ment altogether  ? — Yes. 

1047.  Do    you    favour    that  ? — I    am    strongly 
opposed   to   civil     imprisonment    myself    if    any 
substitute  can  be  found  for  it.     I  have  already 
stated,  in  regard  to  the   suggestion  of  attaching 
portion    of    a    man's    wages,  that  I  would  be  in 
favour  of  that  if  it  would   do  away  with  civil 
imprisonment.      I    had    not    considered    such    a 
suggestion  before   it  was  put  to  me,  but  it   struck 
me  as  being  better  to  allow  that,  if  you  could 
thereby  dispense  with  civil  imprisonment. 
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Mr.  G.  B.  1048.  Mr.  Oosthuisen*]  Is  the  provision  not  in 
effect  now  that  a  man  often  has  to  pay  so  m  ach  of 
NOV.  i»,  i9o».  his  salary  or  wages  under  a  decree  of  civil  imprison- 
ment ? — !NO  ;  it  is  not  in  force  to-day.  You  can 
only  touch  what  a  man  actually  has.  Mr.  Brown's 
idea  was  that  notice  should  be  given  to  the 
employer,  and  if  the  man  was  earning,  say,  £2  a 
week  the  employer  should  be  required  to  pay  10s. 
of  that  to  the  creditor,  or  into  Court,  and  the  man 
would  receive  the  £1  10s. 

1049.  Chairman.]  What   observations  have  you 
to   make  with  regard  to  section   nineteen,  on  the 
subject  of  the  attachment  of  movables  for  rent  ? — 
I    think  it  is  desirable  the  affidavit  should  be 
made  before   the  Magistrate.     The  remark  I   have 
in   my   memorandum   is,  "  I   see  no   necessity  for 
altering  the  present  rule   as  to  issue  of  orders  for 
arrest  of  movables  for  rent  in  arrear.     I  think  it 
desirable,  especially   as  Court  fees  are  involved, 
that  affidavits,  etc.,  should  continue  to  be  made 
before  the  Magistrate  issuing  the  order." 

1050.  At  present  no  attachment  of  movables  for 
rent   can   be   made   before   there    is    a    summons 
issued  ? — Oh,  yes  ;  in  a  claim  for  rent  the  owner 
or  land]  ord  may  come  along  and  make  an  affidavit 
that  the  rent  is  seven  days  in  arrear,  and  that  it 
has  been  demanded  and  not  paid,  or  he  has  reason 
to  believe  the  goods  are  being,  or  about  to  ber 
removed   for  the   purpose   of  evading  execution, 
and  so  forth.     It  is  upon  that  affidavit  that  the 
Magistrate   issues   an   order   for   the   attachment, 
under  security  that  action  will  be  taken  within  a 
certain  time  if  necessary,  and  that  applicant  will 
pay  costs  if  he  fails  in  such  action. 

1051.  The  only  point  about  this  section,  then,  is 
substituting  the  .1  ustice  of  the  Peace  ? — Yes. 

1052.  And  you  do  not  think  that  is  desirable  ? — 
I  do  not  think  it  is  desirable  that  the  taking  of  an 
oath  and  the  making  of  an   affidavit   should   be 
made  too  easy  for  the  public.     To  my  mind,  it  is 
made  too  easy,  and  the  consequence  is  that  people 
are  getting  into  the  habit  of  making  an  affidavit 
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as    a    matter    of    form    without   considering   the    JJ.?- ?• B- 

,  .,          „    .,  „  William* 

solemnity  or  it  at  all. 

1053.  This  would  also  make  the  Justice  of  the Nov-  lr-19W- 
Peace  the  person  to  judge  as  to  the  value  of  the 
security? — Yes,  but  as  a  matter  of  practice  that 

really  would  not  make  much  difference,  because  it 
is  very  much  a  matter  of  form  ;  in  ninety-nine 
cases  out  of  a  hundred  the  surety  is  the  attorney 
or  agent  acting  for  the  person. 

1054.  Mr.  Cronwright  jSchreiner.']  It  was  put  to 
us  by  a  previous  witness,  with  regard  to  the  local 
practice,   that    very    often   a    Magistrate   was  so 
occupied  that  he  could  not  be  got  at,  while  the 
man  was  perhaps  actually  moving  his  furniture  ? 

-I  do  not  know  what  other  Magistrates  do,  but  if 
a  man  gets  up  in  my  Court  and  tells  me  he  has 
one  of  these  urgent  matters  1  put  on  one  side  for 
a  couple  of  minutes  whatever  I  may  be  doing.  I 
do  not  know  if  all  Magistrates  do  that.  Some 
young  men  might  be  diffident  about  asking  me, 
but  I  never  refuse  to  hear  such  an  application  at 
once,  if  the  matter  is  really  urgent. 

1055.  Chairman^  With  regard  to  section  twenty, 
1  see  you  say  in  your  memorandum,  "  I  am  not  in 
favour  of  this.     A  debtor  should  not  be  liable  for 
costs  before  judgment  is  given  against  him."    This 
section  provides  that  after  "  such  order  "  the  words 
"and  costs  "  shall  be  added '? — Yes.     The  proposed 
amendment  of  the  law  provides  that  the  Messenger 
shall   attach   a  certain   amount   for   costs.     That 
would  be  before  judgment.     I  am  opposed  to  any 
man  being  made  liable  for  costs  before  there  is 
a  judicial  decision. 

1056.  The   costs   of   course,    which    under    this 
section,  if  it  became  law,  would  be  added  to  the 
claim  would  only  be  the  costs  up  to  the-  time  of 
attachment  ? — Yes. 

1057.  But  you  object  to  this  man  having  costs 
added  on  to  his  debt  at  all  ? — It  is  possible  the 
defendant  might  traverse  the  facts  in  the  affidavit. 
J 1  e  might  state  that  the  rent  was  not  due. 

1058.  And  in  the  end  he  might  win  V — Yes.     I  i 

[A.  10    '09.]— Resident  Magistrate's  Court  Amendment  Bill.  O 
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*IrnG -B-    h(  >a\  8  'I  do  not  owe  this  money,"  or  "It  is  not 

Williams.        ,  J      .    „  i-i  ,•  j  i  j.i 

due  vet.  -which  sometimes  does  happen — the 
NOV.  i.\  UNI'.*.  Messenger  wilt  say  ''I  have  nothing  to  do  with 
that,  and  unless  you  pay  the  amount  of  costs  I 
must  attach.'  I  do  not  think  that  should  be 
possible.  . 

1059.  Do   you  know  of  an  instance  in  the  pro- 
cedure of  the  Magistrate's  Court,  whether  by  law 
or  practice,   by   which   an    attachment    of    goods 
under  any  circumstances  is  meant  to  include  an 
attachment  for  costs  V — Before  judgment  ? 

1060.  Yes  ? — No  ;  I  do  not  remember  any  such 
case. 

1061.  I  mean  interim  attachments  pending  suit  ? 
-This  is  the  only  interim  attachment  we  have. 

1062.  Mr.    Cronwri(j])t-8cJireiner.~]    A   man   may 
say,  "I  will  pay  now,"  when  you  have  attached 
his  goods.     Surely,  there  should  be  some  penalty 
for  his  having  forced  you  into  that  action  ? — You 
might  have  a  right  of  action.     On  the  other  hand, 
consider  the  position  of  the  tenant.     Why  should 
his  goods  be  attached  for  costs  in  connection  with 
a  claim  which,  for  all  we  know,   may  not  bt    a 
correct  one  '?     He  may  say.  "  This  rent  is  not  due 
until  to-morrow,  but  to  save  time  and  trouble.  I 
will  pay  it  now  ;  but  why  should  I  pay  the  costs  ?  " 
I  am  afraid  that  would  be  the  effect  of  this  section. 

1063.  Mr.  H.  S.  van  ZyL~]  Certain  costs  would  be 
incurred  by  the  Messenger  in  going  there  ? — This 
is  a  matter   which   is   somewhat  similar  to  civil 
imprisonment   cases  which    we    were    discussing 
before,  and  there  might  be  hardship  to  one  party 
or  the  other,  and  you  cannot  always  get  out  of  it. 
I  should  prefer  to  leave  it  as  it  is.     If  you  intro- 
duce this  the  debtor  may  suffer,  or,  on  the  other 
hand,  the  creditor  may  suffer.     You  cannot  legis- 
late for  every  individual  case.     On  the  whole,  I 
would  leave  -it  where  it  is. 

1064.  Chairman.]    In  regard  to  section  twenty- 
one,  this  is  to  be  replaced  by  a  new  section  ? — I 
should  leave  the  law  as  it  is. 

1065.  Section  twenty-two   provides   that    there 
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should  be  no  more  law  agents  enrolled  ? — I  do  not  M*  .  B- 
see  any  necessity  for  altering  the  law,  because  at 
the  present  moment  the  Magistrate  is  precluded  Nov- 15- im 
from  enrolling  an  agent  unless  enrolled  in  some 
other  district  prior  to  Act  43  of  1885,  in  any 
district  in  which  two  attorneys  are  practising.  It 
may  be  interesting  if  I  relate  my  experience-  soon 
after  going  to  Wynberg.  When  I  went  there 
between  seven  and  eight  years  ago  there  were  no 
attorneys  actually  practising  i  \  the  district — with- 
in my  interpretation  of  the  word  "  practising,"  at 
at  any  rate — and  then  it  came  to  be  known  that 
certain  attorneys  would  shortly  come  into  the 
district.  In  consequence  of  that  there  was  an 
influx  of  young  men  coming  to  be  enrolled  as  law 
agents.  They  were  men  of  good  character  as  far 
as  was  known,  and  I  had  to  enroll  them.  Shortly 
afterwards  two  attorneys  commenced  practising  in 
the  district,  and  I  had  to  stop  the  enrolling  of 
agents.  Of  course  these  agents  I  speak  of  had  no 
right  of  practising  elsewhere. 

1066.  How  many  were  enrolled  there? — Within 
two  months   I   daresay  I    enrolled  eight   or   ten. 
I  had  no  option  but  to'do  so.     If  the  same  state  of 
affairs  were  likely  to  arise  again  I  should  not  give 
the  same  answer,  but  I  do  not  think  it  will  arise 
again. 

1067.  Mr.  H.  S.   van  ZyL]    Do   you  think   it  is 
sufficient    provision    that    where    there    are   two 
attorneys  no  law  agent  can  be  enrolled  ? — I  think 
so.       I   have   very   little    experience    of    country 
districts,  but  I  think  on  the  whole  it  will  be  safe 
to  leave  the  law  as  it  is  in  that  respect. . 

1068.  Mr.  Oosthuisen.]     As    I    understand    the 
clause,  it  is  intended  to  raise  the  profession,  and 
they  do  not  want  more  agents  enrolled.     As  a  man 
of  experience  you  would   De  able  to  tell  the  Com- 
mittee if  that  would  help  the  profession  in  that 
direction,     and     whether    the    number     of     law 
agents    being    enrolled    indiscriminately    as    you 
stated  might  not   have   a  contrary  effect  ? — I   do 
not    think     it    made     much    difference     to     the 
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Mr.(..r.  profession,  because  the  law  agents  have  no  right 
lo  do  anything  outside  the  Magistrate's  Court 
NOT.  i .-..  inn-.,  which  any  other  person  cannot  do.  The  only 
right  a  law  agent  has  over  a  layman  is  that  he 
can  prepare  a  rase  and  conduct  it  in  Court,  and  he 
paid  for  it,  but  I  do  not  know  that  he  has  any 
any  other  right  over  a  layman. 

1069.  Do  you  think  the  interests  of  the  public 
are   as   well  safeguarded  with  a  number  of  law 
agents  as  with  attorneys  only? — You   are  never 
likely  to  get  a  large  number  of  law  agents.     As  a 
witness  here  the  other  day  said,  they  are  a  dying 
race.     I  am  satisfied  that  there  will  soon  be  two 
attorneys  of  the  Supreme  Court  in  every  district. 

1070.  Your  opinion  is  that  the  law  agents  are 
dying  out  naturally  ? — Yes. 

1071.  Mr.  D.  M.  BroivnJ]   I  suppose  you  know 
that  when  law  agents  were  first  admitted,  in  1856. 
there  was  a  scarcity  of  attorneys  ? — I  believe  there 
was  a  scarcity  in  the  country  districts  thirty  years 
ago,  which  is  as  far  back  as  my  experience  goes. 

1072.  Do  you  think  the  standard  of  the  persons 
applying  for  admission   as   law   agents   is   quite 
equal  to  what  tbe  capacity  of  the  present  class  of 
Magistrate  demands  ? — A  man  can  be  an  enrolled 
law  agent  without  knowing  anything  about  the 
law,  and  have  to  learn  everything  after  he  starts 
(in  a  district  in  which  there  are  not  two  attorneys 
practising).     All    that    is    necessary    is    that    he 
should  be  a  man  of  good  character,  and  he  can  be 
admitted. 

1073.  Chairman.]    What   have   you  to   say   on 
section  twenty-three  ? — I  have  made  the  following 
remarks    on    sections  twenty -three   and   twenty  - 
four :    "  I   see   no   necessity  for   such  legislation. 
I     take    it    the     Superior     Courts    have    ample 
power     to     deal     with     advocates     and     attor- 
neys    and    persons     falsely    representing    them- 
selves   as    such.      I    remember    no    instance    of 
any  person  falsely  representing  himself  to  be  an 
enrolled  agent.     I  am  not  aware  that  the  latter  has 
any  rights  or  privileges  beyond  those  of  conduct- 
ing cases  in  the  Magistrates'  Courts." 
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1074.  Mr.  H.  S.  van  ZyL]    The  existing  law  can    Mr.G 
deal  with  these  people  ? — As  far  as  I  am  aware  ; 

I  presume  they  have  that  power.  ^<>v- 15> 

1075.  The  law  can  deal  with  any  one  represent- 
ing himself  to  be  a  fully  qualified  agent  or  attorney 
when  he  is  not '? — I  do  not  know  that  the  Magis- 
trate could  deal  with  a  man  who  set  up  to  be  an 
enrolled   agent,   unless   he    was    guilty    of    some 
offence,  such   as  getting  money  under  false  pre- 
tences.     He   cannot  pretend   to   be    an    enrolled 

.agent  of  the  Magistrate's  Court,  because  if  he 
comes  into  Court  the  Magistrate  will  not  allow  it, 
and  outside  the  Court  an  enrolled  agent  has  no 
special  power  by  virtue  of  being  such. 

1076.  Chairman.]  Would  not  a  person  who  acted 
in  the  way  which  is  struck  at  by  this  section,  and 
took  money  for  it,  be  taking  money  under  false 
pretences  ? — Yes.  and  1  should  issue  a  warrant  for 
his  apprehension  if  there  were  reasonable  grounds 
for   suspicion   that   he  was   obtaining   money  by 
false  pretences. 

1077.  Mr.  D.  M.  Brown.]    It  has  been  stated  in 
evidence  that  there  is  a  class  of  person  enrolled, 
say  at  Wynberg,  who  practises  in  Cape  Town  with 
his  name  in  large  letters  on  the  window,  and  down 
in  one  corner  in  small  letters  "  Wynberg."     Who 
is  to  put  the  law  in  motion  in  a  case  like  that  ? — 
The  aggrieved  party  would  usually  come  to  the 

-nearest  Magistrate  or  policeman  if  he  had  been 
swindled,  and  make  a  complaint.  If  a  man  is  en- 
rolled as  a  law  agent  in  Wynberg,  and  gets  £5  out 
of  a  man  on  the  false  statement  that  he  is  an  agent 
enrolled  in  Cape  Town.  I  should  say  he  is  guilty 
of  a  crime. 

1078.  But  suppose  no  such  statement  is  made, 
and  a  person    goes    in    all   good    faith  and  has 
a  letter  of  demand  sent,  and  is  charged  3s.  Id.  ?— 
I  do  not  think  it  would  be  against  the  law  to  put 
up  "  Law  Agent "  on  a  brass  plate,  because  there 
is  no  such  thing.     But  if  a  man  falsely  calls  him- 
self ';  Enrolled  Agent  of  the  Magistrate's  Court " 
and  gets  money  out  of  a  person  by  that,  I  say  he  is 
guilty  of  theft. 
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1079.  You  might  say  it  would  be  no  offence  if 
a  man  put  up  that  he  was  a  "Solicitor,"  because 
t]Uk  (.omvt  term  is  "Attorney"'  ? — By  calling  him- 
^elf  a  solicitor  he  would  be  representing  that  ho 
was  an  attorney. 

1080.  But  if  he  puts  up  that  he  is  a  law  agent, 
is  not  that  representing  himself  to  be  an  enrolled 
law  agent  ? — Possibly.     At  the  same  time,  I  do  not 
think  there  is  any  necessity  for  any  legislation. 
I  do  not  wish  to  express  any  opinion  on  the  matter 
of  practitioners  in  partnership. 

1081.-  Chairman.']  Section  twenty-five  has  been 
amended,  so  as  to  give  the  Supreme  Court  the 
control  of  these  people  ? — I  do  not  know  that  there 
is  any  necessity  for  that.  Of  course  I  do  not  know 
what  goes  on  out  of  Court,  but  I  may  say  it  is  very 
seldom  I  have  any  complaints  made  to  me  of  the 
conduct  of  a  practitioner.  For  instance,  I  do  not 
think  I  have  had  one  such  case  during  the  twelve 
months  I  have  been  Magistrate  of  Cape  Town. 
There  have  been  complaints  in  the  past.  If  I  get 
a  complaint  against  an  enrolled  law  agent  I  usually 
write  for  an  explanation,  and  the  matter  is  usually 
settled  up.  The  nature  of  the  complaint  generally 
is  that  some  money  has  been  collected  and  there  is 
some  difficulty  in  getting  it  out,  but  a  letter  from 
the  Magistrate  usually  produces  it,  and  there  the 
matter  will  drop.  In  the  wholo  course  of  my  ex- 
perience I  have  only  known  personally  of  one  law 
agent  being  suspended,  which  was  by  my  chief  in 
another  district. 

1082.  You  have  never  suspended  one  yourself  ? 
—No. 

1083.  Nor  struck  one  off  the  rolls  ? — No. 

1084.  Mr.    Cronwright  Schreiner.']     You    would 
leave  this  matter  as  it  is  at  present  ? — Yes. 

1085.  Mr.  H.  S.  van  Zyl.~]     In  the  case  of  serious 
misconduct  do  you  think  even  there  the  Magis- 
trate is  the  proper  person  to  try  the  case,  rather 
than  have  it  referred  to  a   higher  Court  ? — If  it 
comes  to  serious  misconduct  on  the  part  of  a  law 
agent,  I  think  you  will  usually  find  it  will  come 
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within  the  four  corners  of  the  criminal  law.  I 
have  known  cases,  of  course,  where  that  has  hap- 
pened. Nov- 15' 1909 

1086.  Chairman.]   And  then  they  have  been  pro- 
ceeded against  in  the  ordinary  way  ? — Yes,  and 
been  struck  off  the  rolls. 

1087.  Mr.  H.  S.  van  Zyl.~]    If  the  law  agent  is 
found  guilty  of  a  crime,  he  is  struck  off  the  roll  ?— 
Yes,  if  it  is  a  serious  crime — involving  dishonesty 
or  great  depravity — he  will  be  struck  off.     With 
regard  to  section  twenty -six,  I  see  there  is  a  new 
section  proposed  to  be  substituted. 

1088.  Is   not   the    first  part    of    that   amended 
section,  contained  in  the  first  six  lines,  the  law  to- 
day ? — 1  think  it  is  law.    The  remarks  I  put  in  my 
memorandum  were  before  I  knew  of  the  amend- 
ment to  the  section  as  appearing  in  the  Bill. 

1089.  Chairman.']       Were     you     in    favour     of 
the  provisions  of  section  twenty-six  as  originally 
drafted  ? — I  was.    The  section  was  rather  involved, 
because  it  implied  the  repeal  of  section  seven  of 
Act  No.  21  of  1976,  and  I  made  the  following  note 
on  this,  "  I  am  in  favour  of  the  provisions  of  this 
section.     The  fees  for  practitioners  laid  down  in 
1856  might  not  be  applicable  for  all  time."    I  might 
remark  that  there  is  a  section  in  Act  No.  20  of  1856 
which   excludes    a    practitioner  from  recovering 
more  than  10s.  6d    for  one  appearance  under  any 
•circumstances.     I  made  another  remark   upon  the 
original  section,  "  It  would  appear,  however,  that 
if  section  seven  ot:  Act  No.  21  of  1876  is  wholly  re- 
pealed the  Judges  will  lose  their  power  of  making 
rules  re  witness  expenses,  etc.     The  proposed  new 
section    should    therefore    be    amended    in    this 
direction."     Of  course  the  section  which  it  is  now 
proposed  to  insert  does  not  repeal  anything,  and 
my  remark  on  the  point  becomes  irrelevant. 

x  1090.  Mr.  D.  M.  Brown]  The  sections  repealed 
under  the  new  section  twenty-six  repeal  the  old 
fees,  and  there  must  be  provision  for  making 
another  tariff  ? — I  do  not  think  that  is  so,  because 
the  Judges  have  made  the  tariff  under  a  subse- 
quent Act. 
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**•'•  1091.   CliuirnnniJ]  I  take  it  to  be  your  view  that 

you  favour  provisions  by  which  an  increased  tar  ill' 

O*,  ir,.  1909.  of  l\  •<•*  might  IH»  made  possible? — Yes. 

1092.  Because  you  think  the  scale  of  ions  laid 
down  in  1856  is  not  applicable  now  ? — It  is  not 
that  it  is  not  applicable.  There  was  a  tariff  made 
by  the  Judges  since  then,  but  there  is  one  section 
in  Act  Xo.  20  of  1856  which  regulates  the  fee  for 
appearance  in  Court,  and  in  no  case  can  it  exceed 
10s.  6d.  per  diem.  I  do  not  say  it  is  desirable  that 
that  fee  should  be  raised,  but  I  think  the 
Supreme  Court  should  have  power  to  raise  it. 
With  regard  to  section  twenty-seven.  I  think 
the  proposal  regarding  the  fee  of  an  advocate  is  a 
reasonable  one.  I  think  the  present  fee  is  limited 
to  one  guinea.  I  think  section  twenty-eight  is 
unnecessary.  The  present  legislation  and  Rules  of 
Court  provide  all  that  is  necessary  in  this  respect. 
With  regard  to  section  twenty-nine  I  say,  C1  1  see 
no  reason  for  extending  the  period  within  which  a 
person  may  appeal  in  criminal  cases — at  present 
four  days — but  if  any  alteration*  is  made  there 
should  be  some  reference  in  the  section  to  section 
four  of  Act  No.  21  of  1876."  That  is  the  original 
Act  which  provides  for  an  appeal. 

1093.  You    see    no    reason    for    extending    the 
period  ? — No. 

1094.  Is   not   the   time  very  short  ? — I   am   not 
very   keen   about    it   one   way   or    the   other.     It 
certainly  has  happened  sometimes  that  a  person 
had  missed  the  chance  of  appealing.     It  happened 
the  other  day,  but  I  am  quite  sure  no  hardship 
was   caused    in    that  particular  case.     The   man 
noted  his  appeal  several  days  after  conviction,  and 
I  told  him  he  was  too  late. 

1095.  Mr.  D.  M.  Brown.']  A  man  might  want  to 
get  Counsel's  opinion  before  noting  his  appeal  ?— 
I  think,  on  further  consideration,  that  I  would 
rather  have  an  extended  time,  for  this  reason,  now 
Mr.  Brown  mentions  it.     A  man  might  note  an 
appeal  within  four  days,  so  as  to  keep  his  chance 
to  go  to  the   Superior  Court   open.     That   might 
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entail  a  lot  of  clerical  labour  by  the  magistrate's    MF.G.  B. 
clerks  in  copying   evidence   and  so  forth,  which 
might  be  found  to  be  of  no  use  whatever  if  the  NOT.  is,  iyo9. 
man   withdrew    his    appeal.     If    the    time    were 
extended  to  seven  days  there  might  be  some  saving 
in  that  respect.     I  never  thought  of  it  in  that  light 
before.     I  am  undoubtedly  opposed   to   the  pro- 
visions of  section  thirty,  from  every  point  of  view. 

1096.  Mr.  Cronwright  Schr&iner.]  Would  you  be 
prepared  to  allow  a  man  to  attach  to  the  record  a 
statement  of  his  case  ? — In  a  preparatory  examina- 
tion  that   is   always   done.      When   a   Magistrate 
commits  a  man,  whether  he  has  given  evidence  or 
not,  before  committing  him  he  asks  if  he  wishes  to 
say  anything,  at  the  same  time  cautioning  him 
that  he  need  say  nothing  to  incriminate  himself, 
whilst  anything  he  says  may  be  used  as  evidence 
against  him.  , 

1097.  Mr.  D.  M.  Brown.]  Would  you  not  have  a 
clause  for  working  as  they  have  done  in  England, 
I  believe,  namely,  that  if  he  wished  to  be  tried  by 
jury  he  should  give  reasons  for  it ;  would  you  not 
give  the  option  of  making  a  request  for  a  jury  or 
otherwise,  the  reasons  to  be   stated  ? — I  think  I 
should  leave  it  where  it  is. 

1098.  Do  you  think  it  is  in  the  interests  of  public 
morality  that  cases  of  bestiality,  abortion,  rape  and 
so  on  should  be  tried  openly  ? — I  have  often  wished 
I  could  clear  my  Court.     Of  course,  I  hold  1  may 
do  so  in  a  preliminary  examination,  because  any 
Justice  of  the  Peace  can  hold  one  in  his  private 
dining-room. 

1099.  Chairman]    You   realize   that   there   is   a 
very  important  principle  involved  in  the  right  of 
the  public  to  be  in  Court  ? — Yes.     1  have  known 
of  shocking  cases  I  have  had  to  try,  where  I  have 
suggested  to  white  women  that  they  should  retire, 
and   they  have  refused.     In  the  case  of  children, 
whether  the  law  allows  it  or  not,  I  tell  the  police- 
men to  turn  them  out  during  the  hearing  of  such 
a  case. 

1100.  Were  not  administration  circulars  sent  out 
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Mr.u.B.  to  Maoist  rites  in  regard  to  Irving  cases  when 
juveniles  were  concerned,  and  so  on? — Yes.  Since 
NOT.  i.->,  iiM»i».  I  have  been  in  Tape  Town  I  have  not  taken  many 
cases  like  that  where  such  instructions  could  be 
applied,  but  they  have  been  carried  out  at  times. 
It  was  certainly  done  in  Wynberg.  What  was 
requested  was  that  children  or  women  should  be 
tried  first,  as  soon  as  the  Court  sat,  or  else  at  the 
conclusion  of  all  other  cases.  In  the  case  of  an 
old,  hardened  offender,  who  has  been  up  a  great 
many  times.  I  have  not  troubled,  but  in  the  case 
oi'  a  woman  who  has  any  pretensions  to  respecta- 
bility, that  rule  is  carried  out  as  far  as  possible. 

1101.  Take  sections  thirty-one,   thirty-two   and 
thirty -three   together  ? — My   memorandum   reads, 
••  Xo  good  reason,  in  my  opinion,  exists  for  ampli- 
fying the  powers  that  the  Court  has  at  present  of 
obtaining  evidence  of  witnesses  resident  in  another 
district,  who  it  is  not   considered  expedient,  for 
reason  of  distance,  expense,  etc.,  should  attend  in 
person,  viz.,  by  interrogatories."     I  am  opposed  to 
the  idea  of  commissions,  chiefly  011  the  ground  of 
expense.     There  would  be  a  good  deal  oi'  expense. 
Of  course  interrogatories  are  not  always  satisfac- 
tory, because  the  Magistrate  having  to  make  the 
the   decision   does   not   see  the  witnesses,  but  of 
course  that  would  also  apply  in  the  case  of  a  com- 
mission.     I    think    the    simpler    the    procedure 
remains,  the  better  for  the  public,  and  the  cheaper. 

1102.  Mr.    Oromoright  ScJ).reiner.~]      You   \vould 
favour  a  person  who  could  not  attend  the  Court 
having  his  evidence  taken  by  interrogatories  ?— 
As  a  matter  of  fact,  it  is  frequently  done  by  the 
consent  of  parties. 

1103.  You  would  not  give  the  Magistrate  dis- 
cretionary power  ? — He  might  have  discretionary 
power  to  order  it,  but  I  do  not  think  it  is  worth 
while  altering  the  law.     I  am  not  opposed  to  that 
in  the  case  of  illness,  or  anything  of  that  sort. 

1104.  You   would  not  object  to  the  Magistrate 
going  to  the  place,  where  the  person  is  within  the 
jurisdiction,   if    possible  ? — Certainly   not,  in   the 
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.  case  of  illness.     It  is  sometimes  done  by  consent    M*-  G.  B. 
of  parties. 

1105.  Would    you    be    opposed    to    authorising  Nov>  15«  1909» 
another  Magistrate  to  take  evidence  in  a  far  dis- 
trict and  send  you  that  evidence  on  commission  ? 

-It  seems  to  be  unnecessarily  elaborating  the 
procedure.  I  do  not  see  that  you  get  much  benefit 
from  it. 

1106.  Your  whole  practice  has  been  confined  to 
large  centres  ? — Yes. 

1107.  You  can  conceive  that  might  be  a  useful 
provision  in  country  districts.     Supposing  I  have 
a  case  at  Richmond,  and  want  the  evidence  of  a 
man   at  Prieska.  there  would  be  no  objection  to 
authorising  the  Magistrate  to  take  that  evidence 
on  commission  and  send  it  to  me  ? — Why  would 
not  interrogatories  do  ? 

1108.  They  are  not  always  satisfactory? — I  do 
not   understand   bow   far   commissions  are   more 
satisfactory,  except  that  they  give  more  scope  for 
cross-examination. 

1109.  That  is  the   point.     Interrogatories   mean 
written   questions   and   written   answers,  but  the 
Magistrate  would  do  as  you  would  in  your  Court 
and  then  send  you  all  the  evidence  ? — That  is  the 
same  as  a  commission,  because  the  Magistrate  at 
Prieska  would  not  communicate  with  the  Magis- 
trate  at   Richmond   and   say,  "  From  that   man's 
demeanour    he    was    speaking   the   truth,   and   I 
believe  from  the  other  man's  demeanour  he  was 
not  speaking  the  truth."     So  I  do  not  see  it  would 
help  you  much.     I  have  a  strong  objection  on  the 
score   of    expense ;    I   think   it   would   mean   the 
employment  of  two  other  legal  practitioners. 

1110.  Interrogatories    usually    mean    that     up- 
country  ? — They  do  not  here. 

1111.  Assuming  what  I  say  represents  the  true 
state  of  affairs,  you  would  have  no  strong  objec- 
tion to  it? — No.     It  is  principally  on  the  score  of 
expense  and  too  much  elaboration  that  I  object. 

1112.  Mr.  H.  S.  van  Z<jl.\    Do  you  not  think  a 
commission  would  be  a  rather  more  satisfactory 
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Mr.  w.  B.    mode  of  taking  evidenoe  than  through  interroga- 
tories?—  I  do  not  see  any  very  groat  benefit  myself. 
MO*.  16, i9w.  I  like  to  see  the    \vitiiess   face    to    face,   and   you 
cannot  do  that  if  you  have  the  evidence  taken  on 
a  commission. 

1113.  If  you  cannot  do  it.  would  it  not  be  better 
to    have    a    commissioner   rather   than   interroga- 
tories ? — It  might  be  better,  but  I  doubt  if  the 
extra   benefit    would   be   commensurate   with  the 
extra  expense,  which  I  think  is  the  chief  matter  of 
consideration. 

1114.  Why  should  a  commission  be  more  expen- 
sive  than   interrogatories  ? — With   interrogatories 
there  is  110  reason  for  the  attendance  of  an  agent 
or  attorney.     For  instance,  when  witnesses  receive 
interrogatories  from  up-country  they  come  to  my 
office,  and  the  Clerk  reads  over  the  questions  to 
the  witness  and   records  his   answers  ;   they   are 
then  sworn  before  me. 

1115.  Mr.  I).  3L  Brown.}  The  Magistrate  has  the 
discretion   and   is   better   able  to  judge? — I  may 
state,  to  my   own  knowledge,  that  this  practice 
exists    in    the     Transvaal,    and     possibly     other 
Colonies,  because  at  the  present  moment  1  have  a 
commission  on  my  table  to  take  evidence  for  a 
Transvaal  Magistrate. 

1116.  Chairman.']  Is    not    that    because   it  is   a 
different  Colony  ? — I  could  not  send  a  commission 
to  the   Transvaal.     They  have   special  legislation 
there  for  doing  this. 

1117.  And  also  within  the  borders  of  the  Colony  ? 
— I  have   turned   up  the   Proclamation — which   is 
one  of  Lord  Milner's — and  it  does  not  say  whether 
the   commission   refers  to   persons   residing  in   or 
beyond  the  boundaries  of  the  Colony. 

1118.  Mr.  D.  M.  Brown.}  Would  it  not  be  better 
to  give  the  power  to  the  Magistrate  ? — 1  am  afraid 
it  might  be   used   unnecessarily  ;  there  might   be 
some  unwillingness  to  refuse  it. 

1119.  Chairman.]    Have    you  any   observations 
to   make   on   the   Schedule? — I    have    made    the 
following  note,  in   reference  to   sections   one,  two, 
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three,  four  and  five,  "  The  practice  that  obtains  in  Mr.  G.  B. 
Cape  Town  is  that  if  a  case  is  disputed  it  is  not  Wll^_ams- 
heard  on  the  return  day  of  the  summons  but  is  N°v.  is,  1909. 
postponed  to  some  later  date.  This  practice  works 
well  here,  but  I  doubt  if  it  would  be  suitable  to 
Resident  Magistrates'  Courts  in  which  the  business 
is  not  so  great.  It  is  certainly  advisable  in  many 
instances  that  a  plea  should  be  filed  some  time 
before  the  actual  hearing,  and  I  would  recommend 
legislation  somewhat  on  the  lines  of  section  seven 
of  the  repealed  Griqualand  West  Ordinance  No. 
1 3  of  1874,  as  follows  :  '  When  a  defendant  pleads 
specially  or  excepts  or  files  any  plea  other  than 
the  general  issue,  such  special  pleas  or  exceptions 
shall  be  filed  with  the  Clerk  of  the  Court  of  Resi- 
dent Magistrate  wherein  the  case  is  to  be  tried, 
not  later  than  2  o'clock  p.m.  on  the  day  preceding 
the  return  day  of  the  summons.'  I  would,  how- 
ever, add  that  such  a  plea,  etc.,  should  also  be 
served  upon  plaintiff  or  his  attorney."  I  may  say 
I  had  some  experience  of  Ordinance  No.  13  of  1874 
before  it  was  repealed,  and  when  this  was  brought 
to  my  notice  that  old  Ordinance  at  once  suggested 
itself  to  my  recollection. 

1120.  Did  you  find  it  work  satisfactorily  ? — I 
think  so.  I  certainly  think  it  is  advisable, 
especially  where  there  is  a  lot  of  work  in  the 
Court,  that  a  plea  should  be  filed  some  time  before. 
You  may  have  five  or  six  cases  where  you  are  not 
embarrassed  at  all,  but  sometimes  you  are  em- 
barrassed by  having  a  complicated  plea  sprung 
upon  you ;  not  only  may  the  attorney  for  the 
plaintiff  be  embarrassed,  but  the  Magistrate 
himself.  I  always  endeavour,  of  course,  to  make 
the  procedure  as  easy  as  possible.  If  any  altera- 
tion is  made  in  the  law  requiring  the  filing  of  a 
plea ,  the  form  of  summons  must  be  altered  to  meet 
it,  because  it  is  quite  conceivable  a  person  might 
not  be  in  a  financial  position  to  employ  an 
attorney  or  agent  who  would  tell  him  the  proce- 
dure, and  he  might  thereby  be  placed  entirely  at 
a  disadvantage. 
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1121.  Mr.  Cronwright  Schreiner.]  This  would  not 
do    up-country     where     the     people     come    long 

.I    !'.H»-'.  distances  ? — I  SHY    that   I   doubt  if  it  would   be 
applicable  all  over  the  country. 

1122.  CJ/dtriHdH.]    Do   you   think    the    plea    of 
general  issue  should  be  retained? — Act  No.  20  of 
18,~)()  says  the  summons  shall  be  read  over  to  the 
defendant,  and  the  defendant  shall  be  asked  if  he 
admits  or  denies  the  debt.     But  1  speak  with  all 
humility  on  the  point,  because  the  Supreme  Court 
has  laid  down  in  certain  cases  that  there  must  be 
special  pleas.     Act  Ko.  20  of  1856  merely  says  that 
the  Clerk  shall  read  the  plaint  or  the  summons  to 
the  defendant,  and  ask  if  he  admit  or  denies  the 
debt. 

1123.  Mr.  Cronicright  8chreiner.~]  You  often  hear 
people  say.   -'I  deny  the  debt  and  plead  general 
issue  ?  "  -That    often     occurs.      With    regard    to 
section  six  of  the  Schedule,  I  do  not  think  there 
should  be   any   alteration   of  the  law  as  regards 
interest.     In  regard  to  sections  seven  and  eight,  I 
approve  of  the  seven  days  limit.     The  Magistrate's 
Court,  of  Cape  Town,  sits  almost  daily,  and  there 
is  sometimes  confusion  as  to  what  is  meant  by  the 
"next  Court  day"  in  the  rule.     But  I  see  no  reason 
for   altering    the    rule    further.     With   regard  to 
section  nine,  there  is  no  necessity  for  alteration. 

1124.  Mr.  H.  S.  van  ZyL]     With    reference    to 
section  seven  of  the  Schedule,  do  you  not  think  it 
is  desirable  the  Magistrate  should  give  his  reasons 
for  the  judgment,  within   a  very  short   space  of 
time  after  an  appeal  has  been  noted  ? — He  does 
now.     You  mean  he  should  be  compelled  to  give 
his  reasons  at  once  ? 

1125.  Yes,  because  if  the  appellant  knows  the 
Magistrate's  reasons  he  may  not  go  on  with  his 
case.     A   man    notes  his  appeal   and    then    asks 
counsel's    opinion   upon    the    case,   and    perhaps 
counsel    has  not   the  benefit  of  the   Magistrate's 
reasons  ? — I  tell  you  what  I  do,  as  a  matter  of 
practice.     If  an  appeal  is  noted  against  my  judg- 
ment I  do  not  worry  myself  about  it  for  the  first 
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fourteen  days,  because  an  appeal  is  often  noted    Mr.a.s. 
and  nothing  further  done.     If  an  attorney  conies 
along  after  the  appeal  has  been  noted,  and  asks  Nov- 15- 1909- 
for  the  reasons,  I  give  them  to  him  at  once. 

1126.  You    do     think    it    is    desirable,   if  the 
case  is  to  be  submitted  for  an  opinion,  that  the 
Magistrate's   reasons   should   be    given  ? — I    have 
nothing  to  do  with  appellant's  counsel.     I  am  per-* 
fectly  prepared  to  give  my  reasons  as  soon  as  the 
appellant  asks  for  them,  although,  of  course,  some 
Magistrates  say  their  reasons  are  for  the  Supreme 
Court.     I  always  give  them  if  they  are  wanted1, 
and  give  the  appellant  every  chance. 

1127.  Many  a  case  would  not  go  to  appeal  if 
the  Magistrate's  reasons  were  stated  ? — My  practice 
is  to  give  them  as  soon  as  possible  afterwards  if 
required. 

1128.  Do  you  think  it  is  desirable  they  should  be 
given  as  soon  as  possible  afterwards  ? — It  would 
be  desirable,  and  1  cannot  conceive  a  Magistrate 
not   giving  them   when    necessary,    although    of 
course  I  have  heard  it  said  that  the  Magistrate's 
reasons  are  for  the  Supreme  Court  and  no  one  else. 
I  do  not  take  that  view  myself. 

1129.  Mr.  D.  M.  Brown.}  You  are  favourable  to 
the   reasons  being  given  ? — Yes.     I  have  not  the 
least  objection  to  the  appellant  having  the  reasons. 
I  have  been  asked  by  another  Magistrate  to  state 
that  it  might  be  desirable  that  there  should  be  a 
limit    within    which    a    civil    appeal   should    be 
prosecuted     before    the    Supreme    Court.      As    a 
matter  of  fact,  I  do  not  think  there  is  any  limit 
now  for  civil  appeals.     Criminal  appeals  must  be 
within  forty-two  days. 

1130.  Chairman.]  I  see  you  have  no  objection  to 
section  eleven  as  originally  drafted,  but  that  has 
been   deleted  and  a  new  section  substituted  ? — I 
would   make   the  period  longer  than  three  days, 
because  very  often  there  is  a  very  long  record,  and 
perhaps  a  lot  of  exhibits,  to  copy. 

1131.  Do  you  think  ten  days  would  be  a  better 
period  to  lix  ? — Yes.     I  think  ten  days  should   be 
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inserted  instead  of  four,  and  then  lower  down    in 
J^*ms    the  section  you  will  have  to  make  it  fourteen  days 
NOT.  ir,.  UNI...  instead  of  seven. 

1132.  And  then  it  provides  that  the  appeal  must 
be  prosecuted  within  three  months  ? — That  meets 
the  suggestion  I  was  making. 

1133.  Mr.  D.  M.  Si-own.]  Supposing  you  have  to 
take   a    case    to    a    Circuit    Court,    it    might    be 
necessary  to  have  that  period  fixed  as  the  next 
Circuit  Court  or  within  three  months  ? — That  may 
be   necessary.     I   was   thinking   of    the    Supreme 
Court.     I  have  no  experience  of  Circuit  Courts. 


Friday,  19th  November,  1909. 


PEESENT  : 

THE  ATTORNEY-GENEEAL  (Chairman). 


Mr.  Upington. 
Mr.  H.  S.  van  Zyl. 
Mr.  Wessels. 
Mr.  D.  M.  Brown. 


Mr.  Oosthuisen. 
Mr.  Louw. 
Mr.  Michau. 
Mr.  C.  J.  Krige. 


[In  the  absence  of  the  Chairman,  Mr.  C.  J.  Krige 
took  the  chair.] 

Mr.  George  James  Boyes,  examined. 

G  jMBi>yes       H34.  Acting   Chairman.]   You  are  the  Resident 
Magistrate   of  Simon's    Town  ? — Yes  ;     and    also 

NOV.  19,  i9<)».  c0nector  of  Customs,  Port  Captain,  and  numerous 
other  things  there. 

1135.  Had  you  had  experience  in  this  country  as 
a  Magistrate  before  you  went  to  Simon's  Town  ?— 
Yes.  I  was  five  years  at  Mafeking,  four  and  a 
half  years  at  Eichmond,  one  year  at  Victoria  West, 
and  two  years  at  Piquetberg.  Prior  to  holding  a 
full  Magisterial  appointment  I  was  Clerk  at 
Umtata  for  three  years ;  Assistant  Magistrate  at 
Riversdale  ;  Clerk  in  the  Colonial  Office,  Cape 
Town  ;  Assistant  Magistrate  of  Bedford  ;  Registrar 
under  Judge  Solomon  at  Kimberley  ;  Assistant 
Magistrate  and  Chief  Clerk  at  Vryburg  ;  and  then 
Acting  Magistrate. 
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1136.  From  your  experience  as  a  Magistrate  you       Mr. 
must   be  well   conversant   with  the    Magistrates'  G- 
Court  Act  of  1856  ?— Yes.     I  may  add  that  I  passed  NOT.  19,  i9ot. 
the   Civil   Service   Lower  Law  Examination,   the 
Examination  in  Law  and  Jurisprudence,  the  Civil 
Service  Preliminary  LL.B.,  and  the  Civil  Service 
Higher  Law  Examination. 

1137.  Are  you  of  opinion  as  a  Magistrate  that  the 
Magistrates'   Court  Act  of  1856,   as   amended   by 
subsequent   Acts,   requires    further   amending? — 
Yes,  I  think  it  does. 

1138.  Have  you  read  the  present  Bill  before  the 
House  ? — Yes. 

1139.  Are  there   any   clauses   upon   which   you 
wish  to  give  your  views  to  the  Committee  ? — Yes. 
1  will  take  the  clauses  seriatim.     Clauses  One,  Two 
and  Three  are  formal,  and  there  does  not  appear  to 
be  any  special  objection  to   those  clauses.     With 
regard  to  Clause  Four,  I  am  of  opinion  that  there  is 
no  special  necessity  for  this  clause.     There  are  a 
number  of  decided  cases  dealing  with  the  words 
"  person  residing "  in  section   eight  of  Act  20  of 
1856.     1  will  quote  these  and  give  a  short  epitome 
of  the  points  decided.     First  there  is  the  case  of 
Maarat  v.  Hickson  &  Co.  (12  Supreme  Court  Keports, 
page  448) .    Hickson  &  Co., residing  in  the  district  of 
Cape   Town,   sued   Maarat,  residing  at  Wynberg, 
ajid  in  default  of  his  appearance  obtained  provi- 
sional judgment  against  him  in  the  Magistrate's 
Court  at  "Wynberg.     Maarat,  wishing  to  re-open 
the  case,  took  out  a  summons  at  Wynberg,  and 
this  was  served  on  Hickson  &  Co.  at  Cape  .Town 
by  the  Messenger  of  the  K.M.'s  Court,  Cape  Town. 
Hickson   &   Co.   excepted,  as  they  lived  at  Cape 
Town.     Held  that  as  Hickson  &  Co.  had  chosen 
Wynberg  as  the  forum,  that  Court  was  the  only 
Court  that  could  re- open  the  case.    Harris  v.  Blore 
(1  Juta,  page  41).     Decided  that  if  a  party  to  a 
suit  who  resides  outside  the  jurisdiction  in  which 
the  suit  is  heard,  admits  to  or  confesses  judgment, 
this  fact  will  not  give  the  Magistrate  jurisdiction. 
Jlvedle  &  Co.  v.  Bowley  (12  Supreme  Court  Reports* 

[A. 10  'OKI— Resident  Magistrate's  CourtjAmendment  Bill  p 
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Mr.  page  401".  Decided  that  the  Magistrate  of  the  dis- 
jjBoy<».  ^rjc^  where  a  person  has  his  house  or  abides  has 
NoT.i9,  im  jurisdiction  over  him,  and  not  the  Maoist  i.-ite 
where  the  defendant  carries  on  his  busi- 
ness ;  but  "  residing "  when  applied  to  a  Cor- 
poration or  a  Company  would  no  doubt  have  a 
technical  meaning,  for  the  simple  reason  that  the 
ordinary  and  popular  reading  would  be  wholly 
inapplicable.  When  it  is  said  of  an  individual 
that  he  "  resides  "  at  a  place,  it  is  obviously  meant 
that  it  is  his  home,  his  place  of  abode,  the  place 
where  he  generally  sleeps  after  the  work  of  'he 
day  is  done.  Scott  v.  Clarke  &  Co.  (13  Supreme 
Court  Reports,  15.)  Decided  that  a  person  trading 
in  Cape  Town,  but  residing  at  Rondebosch,  must  be 
sued  before  Wynberg  Court,  and  not  Cape  Town. 
If  Clarke  &  Co.  were  a  Corporation  they  could  be 
sued  in  Cape  Town.  Oosthuysen  v.  Pirnaar  (14 
Supreme  Court  Reports,  373.)  Decided  that  a  per- 
son living  at  Colesberg,  and  going  occasionally  to 
Johannesburg,  came  under  the  jurisdiction  of 
the  Magistrate  of  Colesberg.  Loiter  v.' Solomon  (19 
Cape  Law  Journal,  282.)  Held  that  defendant, 
who  during  the  war  took  refuge  in  the  Colony, 
could  not  be  sued  before  the  Resident  Magistrate's 
Court  for  debt  incurred  in  the  Transvaal.  Jicld 
that  he  did  not  reside  in  the  Colony.  Cousim  & 
Preston  v.  Assigtteesof  Estate  of  Phillips  (23  Supreme 
Court  Reports,  page  272.)  Phillips,  who  carried 
on  business  in  the  district  of  Mount  Fletcher, 
assigned  his  estate  to  M.,  who  resided  in  East 
London.  The  plaintiffs,  having  a  claim  against 
the  assigned  estate,  sued  M.  as  assignee  in  the 
Mount  Fletcher  Court.  Held  that  the  Magistrate 
had  no  jurisdiction,  as  M.  resided  at  East  London 
and  should  be  sued  before  the  Magistrate  of  Kasi 
London.  Stoffels  v.  Adams  (24  Supreme  Court 
Reports,  page  701.)  Plaintiff  residing  at  Umiata, 
sued  defendant  in  Magistrate's  Court  at  Lusikisiki. 
Defendant  counter-claimed.  Plaintiff  accepted.  MS 
he  resided  at  L^mtata.  Held  that,  as  plaintiff  had 
submitted  to  jurisdiction  of  Magistrate  of  Lusiki- 
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siki,  that  Magistrate  had  jurisdiction  to  decide  Mr. 
counter-claim.  Zeederberg  &  Duncan  v.  Hof- 
meyr,  Du  Toit  &  Co.  (25  Supreme  Court  SQV.  i». 
Reports,  page  413.)  Plaintiff,  who  resided  at 
Wynberg  and  carried  on  business  at  Cape 
Town,  sued  defendants,  who  had  carried  on 
business  at  Cape  Town,  and  one  of  whom  now  re- 
sided at  Paarl,  in  Supreme  Court  for  £15.  balance 
of  promissory  note.  Held  that  provisional  sen- 
tence must  be  granted  with  costs  on  Supreme 
Court  scale.  The  decisions  which  I  have  quoted 
make  the  position  of  the  present  law  very  clear. 
A  person  has  to  be  sued  where  he  abides,  has  his 
house  and  sleeps.  A  Corporation  or  other  cor- 
porate body  or  Company  is  domiciled  where  the 
business  is  carried  on,  and  the  Resident  Magistrate 
of  that  district  has  jurisdiction.  With  regard  to 
partnership,  the  Court  where  partners  live  or  have 
their  homes  has  jurisdiction.  A  difficulty  does 
arise  if  partners  reside  in  different  districts.  The 
Supreme  Court  is  then  the  proper  Court.  As  far 
MS  I  can  see  that  is  the  only  difficulty.  The  ques- 
tion then  is,  is  it  necessary  on  account  of  this  one 
difficulty  to  alter  our  present  law  ?  I  am  of 
opinion  that  it  is  not  necessary,  and  suggest  that 
section  four  be  deleted ,  I  am  of  opinion  that  the 
jurisdiction  of  Magistrates  should  be  such  that 
when  persons  carry  on  business  within  the  district 
of  a  Resident  Magistrate,  that  Resident  Magistrate 
should  have  jurisdiction  over  any  action  arising  in 
connection  with  such  business. 

1140.  The  object  of  this  clause  is  to  give  the 
plaintiff  the  right  either  to  sue  the  defendant  at 
his  place  of  residence  or  at  his  place  of  business?— 
I  did  not  take  it  to  mean  that  from  the  wording  of 
the  clause.  When  you  have  the  law  definitely 
laying  down  the  position,  why  do  you  want  to  alter 
it  ?  If  it  is  an  individual  you  sue  him  at  his  place 
of  residence  ;  if  it  is  a  registered  Company  you  sue 
those  people  at  the  place  of  business  ;  and  if  it  is 
an  ordinary  partnership  outside  a  Company  you 
sue  the  partners  in  the  districts  where  they  reside. 
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Mr.        Tin1  only    difficulty  I  see  is  where   partners   reside 

'  in  two  districts  who  are  CM  Trying  on  business  in 

or.  it,  !**•  Gape  Town,  the  one  residing  at  Rondebosch  and 

the  other  at  Woodstock,  for  instance.     Then  there 

is  a  difficulty :  you  would  have  to  sue  those  parties 

in  the  Supreme  Court. 

1141. — If  it  is  the  intention  of  the  clause  to 
enable  a  person  to  be  sued  either  at  his  place  of 
residence  or  his  place  of  business,  do  you  think  it 
is  a  move  in  the  right  direction  ? — I  cannot  see 
that  the  clause  means  that. 

1142.  Mr.  Michau.~]  Do  you  not  think,  if  that  is 
the  object  of  the  clause,  there  would  be  the  objec- 
tion that  a  defendant  could  then  be  sued  on  the 
same    day    before  two    different    Courts  ? — That 
would  be  a  strong  objection  ;  still  I  do  not  see  that 
this  section  gives  you  that  power.     I  should  like 
to  be  clear  what  the  meaning  of  the  section  is 
before  1  give  my  evidence  on  that  point. 

1143.  If  it  does  mean  what  I  have  said,  do  you 
agree  that  it  is  objectionable  ? — Yes,  but  I  do  not 
think  it  does  mean  that.      It  is  already  laid  down 
so  clearly  in  the  decisions  I  have  quoted  where 
you  can  sue  a  man,  and  the  only  case  where  I  am 
not   clear    is    where    partners    live    in    different 
districts. 

1144.  This  does  not  affect  the  country  districts 
so  much  ;   it  was  a  point  raised  by  the  attorneys 
and   enrolled  agents  of    Uitenhage    as    affecting 
places  like  Uitenhage,  Port  Elizabeth  and  Cape 
Town  ? — There    is    no     grievance     in     the    Cape 
Division,  as  the  present  law  is  so  clear. 

1145.  If  the   defendant   is  a  man    carrying   on 
business  in  Cape  Town,  but  who  lives  in  Wynberg, 
then   the  plaintiff,   who   may   be   a    Cape    Town 
merchant,  for  instance,  has  to  go  to  Wynberg  with 
all  his  books,  whereas  if  the  defendant  wrere  living 
in  Cape  Town,  he  would  simply  take  the  case  to 
the  Court  in  Cape  Town.     Is  it  not  a  grievance 
that  should  be  redressed  that  he  should  have  to 
go    to   Wynberg  ? — I    do    not    know.      And   you 
have    converse     cases.        So    far    the    procedure 
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has  worked  very  satisfactorily.     My  opinion  is  that       Mr. 
the  law  as  it  is  now — and  I  have  given  you  all  the  G 
cases  bearing  on  that  point — makes  the  position  Nov- 19>  19° 
quite  clear. 

1146.  You  must  sue  a  man  where  tie  resides  ;  that 
is  admitted.     But  the  object  of  this  Bill  is  to  alter 
that  law  and  to  give  the  plaintiff  the  right  to  sue 
either  at  the  place  of  residence  or  at  the  place  of 
business.     Therefore,  if  I  reside  at  Eoiidebosch  and 
carry  on  business  at  Cape  Town,  I  could  be  sued  at 
both  places  on  the  same  day.     I  find  that   at   a 
meeting  of  attorneys  and  enrolled  agents  practi- 
sing at  Uitenhage  a  resolution  was  passed  to  the 
following  effect :     "  That  Clause  Four  of  the  pro- 
posed Bill  be  deleted  on  the  following  grounds  : 
First,  that  such  a  dual  residence  for  a  debtor  may 
both  confuse  and  greatly  prejudice  him.  inasmuch 
as  it  is  open  for  his  being  summoned  to  appear  in 
two  Courts  on  the  same  day  (as   applying  more 
especially   in   the   cases   of  Uitenhage    and    Port 
Elizabeth,    and    Cape    Town    and    its    suburbs.) 
Second,  that  the  practice  of  the  present,  and  one  of 
over  50  years'  standing,  has   not   prejudiced  the 
creditor  in  any  way,  whereas  the   contemplated 
measure  may  materially  prejudice  and  hamper  the 
debtor."     Do  you  agree  with  that? — Yes. 

1147.  Mr.  Louie.]  1  do  not  see  how  a  man  could 
be  sued  at  two  different  places  on  the  same  day, 
because  he  could  not  be  sued  in  Cape  Town  if  he 
lived  at  Wynberg '? — xVccording  to  what  Mr.  Krige 
says,  the  present  proposed  section  gives  the  plain- 
tiff the  right  of  suing  the  defendant  either  at  Cape 
Town  or  at  Wynberg  if  his  business  is  at  Cape 
Town   and   he    lives    at    Wynberg ;    the    present 
section  means  that  he  can  be  sued  in  either  place. 

1148.  Mr.  Brown.]  You  would  amend  the  law  as 
far  as  partners  are  concerned  and  put  them  on  the 
same  footing  as  Corporations  ? — Yes  ;  the  present 
position   is  unsatisfactory   where  partners  live  in 
different  districts. 

1149.  Have  you  in  your  experience  found  many 
cases   of  persons  having  two  summonses  in  one 
day  ? — Yes,  often. 
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Mr.  1150.  Ac/t'nt/   Cltairmun.~\   What  is  your  opinion 

with  regard  to  Clause  Five  ?- The  only  reason  that 
NOT.  19.  i*»..y.  I  can  soe  for  this  section  is  that  after  judgment 
the  defendant  may   remove  to  another  district. 
Provision  is  made  in  our  present  law  for  a  Magis- 
trate  sending  a  writ  to  the  Resident  Magistrate  of 
a  district  to  which  the  defendant  has  removed  or 
where  he  has  property.     After  the  writ  has  been 
endorsed  by  the  Resident   Magistrate  where  the 
property  is  situated,  it  can  be  executed  and  the 
property  attached,  just  as  if  that  Magistrate  had 
given  judgment.      There  is  this  difficulty,  that  if 
any  plaintiff  wishes  to  sue  for  civil  imprisonment 
when    the    defendant    has    removed    to    another 
district,  he  has  to  go  to  the  Supreme  Court,  get 
provisional  judgment  on  the  Magistrate's  judg- 
ment, and  after  a  return  of  nnlla  boua  get  an  order 
for  civil  imprisonment.     This  section  No.  five  does 
not   make   this  position   at   all   clear.      I   am   of 
opinion  that  when  a  case  is  commenced  in  a  Resi- 
dent Magistrate's  Court,  that  Court  ought  to  have 
the  power  to  carry  it  to  a  final  issue,  and  that  pro- 
vision should  be  made  that  in  the  event  of  a  de- 
fendant, after  a  case  has  been  commenced  against 
him.  removing  to  another  district,  he  should  still 
be  liable  to  the  Court  wrhere  the  case  was  begun, 
and  provision  should  be  made  for  the  Magistrate 
of  the  district  where  he  has  removed  endorsing 
any  summons  or  process  of  the  original  Court,  just 
as  Magistrates  now  do  in  cases  of  writs  and  sub- 
poenas for  witnesses.     I  agree  with  the  principle 
contained  in  section  five,  but  to  carry  the  principle 
into  practical  effect,  provision,  as  I  have  stated,  for 
endorsement  of  all  process  should  be  made.     While 
on  the  subject  of  summonses,  I  should  like  to  urge 
the     Attorney -General   to    insert    a    new    section 
in      this     Act      dealing     with     criminal      sum- 
monses.    As   the    law  now    stands    there    is    no 
provision  for  a  Magistrate  to  endorse  a  criminal 
summons  to  appear  in  another  district.     This  is 
clearly  a  casus  omissus,  and  should  be  remedied. 
Provision  is  made  for  endorsing  criminal  and  civil 


ON    RESIDENT    MAGISTRATE'S    COURT   AMENDMENT    BILL.  215 

subpoenas  and  writs,  but  not   for  summonses  in       Mr. 

CL    T    TC/^VA* 

criminal  cases.  Now,  the  only  way  to  get  a  person  '_  7 
before  the  Court  where  the  crime  has  been  com-  No*«  19> 1909- 
mitted,  and  which  is  the  only  Court  which  has 
jurisdiction  if  the  defendant  or  accused  is  out  of 
that  district,  is  for  the  Magistrate  to  issue  a 
warrant  of  arrest  for  the  accused  person,  who  can 
then  be  sent  under  arrest  to  the  Resident  Magis- 
trate having  jurisdiction,  or  admitted  to  bail  to 
appear  before  that  Magistrate.  This  procedure  is 
often  necessarily  harsh  and  is  against  the  dictum 
of  the  Chief  Justice,  who  has  laid  down  that 
accused  persons  are  not  to  be  arrested  for  minor 
offences  unless  for  very  good  cause.  I  suggest  that 
the  Attorney-General,  who  is  on  this  Select 
Committee,  draft  a  clause  to  meet  this  point.  As 
I  say,  the  present  law  is,  if  you  want  to  bring 
before  the  Magistrate  a  man  who  commits  an 
offence  in  one  district  and  goes  to  another,  you 
cannot  get  him  before  the  Court  of  the  district  in 
which  he  committed  the  offence  without  issuing  a 
warrant  and  having  him  arrested. 

1151.  Mr.  Michau.'}  The  Magistrate  can  summon 
a  man  to  appear  before  him  for  committing  some 
offence,  and  if  that  person  does  not  appear  he  can 
issue  a  warrant  for  his  arrest  ;  then  when  the  man 
comes  before  him  he  can  fine  him,  but  not  detain 
him  V — You  can  fine  him,  but  you  cannot  as  an 
alternative  imprison  him.  Under  our  present  law 
you  cannot  summon  a  man  in  another  district, 
and  consequently  you  cannot  make  him  liable  for 
not  carrying  out  an  order  which  you  have  no 
authority  to  issue. 

]  152.  A  person  committing  an  offence  is  sum- 
moned to  appear  before  you,  and  he  does  not 
appear—  —  ? — There  is  no  reason  why  he 
should  appear. 

1 1 53.  You  summon  him  to  appear  and  he  doea 
not  appear  ;  you  then  issue  a  warrant  and  arrest 
him  y — No,  you  cannot  do  that.  The  procedure  to 
get  a  summons  is  to  go  and  lay  a  complaint  before 
the  Magistrate's  Clerk  and  a  summons  is  issued  ; 
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Mr.       but  in  order  to  get  a  warrant  you  must    make  an 

?oyee'  affidavit  and  sworn  declaration. 

NOT. i»,  1909.  1154.  When  a  man  is  summoned  to  appear  MM d 
does  not  appear,  what  do  you  do  ? — An  affidavit 
must  be  taken. 

1155.  After  that  is  taken  you  can  then  tine  him 
up  to  £10  ?— For  what  ? 

1156.  For  contempt  of   Court? — No.  there  is  no 
contempt. 

1157.  He  did  not  obey  the  summons? — The  la\v 
does  not  allow  you  to  issue  a  summons. 

1158.  I  am  referring  to  a  case  of  an  offence  com- 
mitted within  the  Magistrate's  own  jurisdiction  ? 
— I   misunderstood  you.     I  thought  you  referred 
to  the  case  of  a  man  who  moved  to  another  dis- 
trict.    In  the  case  you  refer  to  there  is  no  question 
about  the  procedure. 

.1159.  If  a  man  does  not  obey  the  summons,  you 
then  have  him  brought  before  you  and  have  power 
to  fine  him  up  to  £10  for  contempt  of  Court,  but 
you  have  not  got  power  to  imprison  him? — You 
can  fine  him  £5,  and  under  Ordinance  No.  6  of 
1839  you  can  sentence  him  up  to  three  months'  im- 
prisonment. But  you  cannot  sentence  him  straight 
away.  The  Supreme  Court  held  that,  in  a  cnse 
where  a  man  was  fined  £5  or  seven  days'  imprison- 
ment, the  Magistrate  had  not  got  that  right.  The 
procedure  which  the  law  provides  is  to  issue  a 
writ  of  attachment  of  the  property,  and  if  a  milla 
bona  return  is  made  you  can  then  make-  an  order 
for  civil  imprisonment.  Our  law  does  not  provide 
for  civil  imprisonment  if  a  man  moves  out  of  the 
district ;  that  is  in  civil  cases.  You  cannot  issue 
a  summons  for  that.  I  see  that  there  is  an 
amended  section,  which  meets  the  case  I  have 
raised. 

1160.  Mr.   Upington.]  Do  you  approve  of   new 
section     five  ? — Yes ;     that    meets    the    difficulty 
I   have  raised. 

1161.  It  may  meet  the  difficulty  you  have  raised. 
but  do  you  approve  of  that  section  ? — I  approve  of 
that,  as  it  makes  provision  for  what  provision  is 
not  now  made  in  our  law. 
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1162.  I  suggest  that  the  greatest  hardship  and       Mr. 
injustice  may  be   done  to  a  debtor  under  that  &-i- 
section  ? — How  ?  N«v- iy 

1163.  Take  the  case  of  a  man  who  cannot  pay. 
He  goes  away  from  the  district  where  judgment 
has  been  obtained  against  him  to  the  other  end  of 
the  country.     Down  swoops  the  creditor  on  him 
there.     The  writ  comes  down  on  him  with  a  writ 
of  civil  imprisonment  straight  off  ? — No,  he  gets 
a  summons  to  appear. 

1164.  The  objection  to  section  five,  I   put  it  to 
you,  is  this.     You  serve  the  summons  in  the  dis- 
trict where  the  debtor  resides,  where  he  has  moved 
to,  which  may  be,  in  a  country  like  this,  800  or 
900  miles  away.     Ex  hypothesi  he  is  a  man  who 
has  failed   to   pay  a  small   debt.     The  summons 
calls  on  him  to  appear  in  a  Court  800  or  900  miles 
away  to  show  cause  why  he  should  not  be  civilly 
imprisoned.     Is  that  not  ridiculous  ?     Where  is  the 
man  to  get  funds  to  go  all  that  distance  ? — He  can 
send  a  power  of  attorney  if  he  wishes  to  appear. 
You  have  put  an  extraordinary  case.     Take  the 
converse  case.     You  have  many  persons  who  slip 
away  simply  in  order  to  avoid  paying  their  debts. 

1165.  Mr.  BrownJ]  What  would  you  say  to  having 
a  limit  of  say  25  miles  or  some  reasonable  limit,  to 
meet  cases  such  as  the  Cape  Peninsula  ? — A  limit 
of  that  kind  would  be  satisfactory.     It  would  not, 
however,  do  away  with  the  difficulty  in  the  case 
of  a  man  going  say  600  miles  away. 

1166.  Acting  Chairman.]  What  is  your  opinion  with 
regard  to  section  six  ? — With  regard  to  sub-section  (1) 
of    section  six,   I    presume    this  is  to  allow  the 
Magistrates  having  jurisdiction  on  mortgage  bonds 
up  to  £250,  and  on  judgments  from  other  States. 
Under  section  eight,  sub-section  (1),  of  Act  20  of 
1856,  Magistrates  have  jurisdiction  up  to  £40  in  all 
liquid  cases,  including  mortgage  bonds,  but  when 
that    jurisdiction   was    extended    to   £100   under 
section    three  of  Act  21  of  1876.  mortgage  bonds 
were  specially  excluded.     There  must  have  been 
some  special  reason  for  that  exception.     Now,  if 
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Mr.  tliis  M'ction  as  drafted  becomes  law,  and  judgment 
is  obtained  on  a  mortgage  bond,  what  use  will  that 
NOV.  is.  i'H.s».  judgment  be  ?  Waste  of  money,  as  the  Magistrate 
has  110  power  to  attach  the  landed  property  mort- 
gaged The  plaintiff,  although  he  obtains  his 
judgment  for  the  amount  of  the  bond  from  the 
Magistrate,  will  still  have  to  apply  to  the  Supreme 
Court  for  an  order  to  attach  the  landed  property 
which  has  been  mortgaged.  I  am  of  opinion  that 
sub-section  (1)  of  section  six  should  be  deleted, 
and  that  sub-section  (a)  of  section  five  of  Act 
43  of  1885  remain  as  it  is.  I  really  cannot  see  any 
reason  for  the  proposed  alteration.  And  I  may 
say  further  that  the  Supreme  Court  has  very  often 
great  difficulty  in  deciding  which  is  a  case  in 
which  they  can  give  provisional  judgment, 

1 167.  The  object  of  this  sub-section  is  really  to 
give  the  Magistrate  jurisdiction  in  the  case  of  a 
foreign  judgment  ? — What  is  the  use  of  that  now 
that  we  are  going  into  union  ?     If  you  pass  that 
section  as  laid  down  here, a  Magistrate  will  be  able 
to  give  judgment  on  a  mortgage  bond,  but,  as   1 
have  already  pointed  out,  it  will  be  a  waste  of 
time.     At  present  a  Magistrate  cannot  give  judg- 
ment on  a  mortgage  bond. 

1168.  Cannot  the  Magistiate  give  judgment  for 
interest  ? — Yes  ;    and   with    regard    to   the   bond 
itself,  before  Act  21  of  1876  was  passed  a  Magis- 
trate could  give  judgment  on  a  mortgage  bond  up 
to  £40,  but  subsequent  to  the  passing  of  that  Act, 
although  the  jurisdiction  was  increased,  mortgage 
bonds  were  specially  excluded.    If  this  sub-section 
is   only  to   apply   to   foreign  judgments   I  see  no 
reason  for  its  enactment.     I  also  say  a  Magistrate 
cannot  give  judgment  on  a  mortgage  bond,  and  if 
he  could  it  would  be  no  use.     There  would  also 
very  often  be  a  great  difficulty  in  deciding  whether 
a   case   was   one   in   which  provisional  judgment 
would  be  given  in  the  Supreme  Court.     With  re- 
gard to  interest,  a  Magistrate  can  give  judgment. 

1169.  Mr.  Wesself;.]  Would  you  extend  the  juris- 
diction of  the  Magistrate  in  regard  to  bonds  of  up 
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to  £250  ;  what  is  your  opinion  with  regard  to  that       Mr 
being  done  ?  —  If  you  do  that  I  think  you  certainly  G  J  - 
ought  to  increase  the  legal  qualifications  of  Magis-  NOV.  19, 
trates,  and  increase  their  emoluments, 

1170.  A  mortgage  bond  is  a  liquid  debt.     It  is  a 
document   which  has   gone    through    the    Deeds 
Office  ;  surely  you  do  not  want  to  raise  the  status 
of  your   Magistrate   to   allow   him  to  give  such  a 
judgment  ?  —  It  is  a  very  great  responsibility  for  a 
man  to  go  and  give  orders  to  attach  landed  pro- 
perty. 

1171.  The  debtor  acknowledges  that  he  owes  say 
£25,  and  he  gives  a  property  as  security.     Suppos- 
ing you  have  a  case  of  a  small  mortgage  bond,  say 
for   £50  :    you   know  that  practically  the  whole 
value  of  the   property  given  as  security  is  swal- 
lowed  up   in  the   costly   procedure    involved   in 
going  to  the  Supreme  Court  ?  —  You  have  no  costly 
procedure  in  the  Supreme  Court.     You  simply  get 
provisional    judgment,     then     put  •  your    papers 
through  your  attorney  and  get  transfer. 

1172.  You  do  not  quite  follow  me.    I  am  putting 
the   case   of   a   man   who  has  to  sue  on  a  small 
bond.       You     know     that     considerable    cost    is 
incurred.     It  has  to  go  through  the  High  Sheriff, 
and  you  know  that  the  procedure  is  very  costly. 
Would  you  not  discriminate  between  bonds  up  to 
a  certain  amount  so  as  to  come  to  the  assistance  of 
people  who  hold  those  small  bonds,  and  so  as  to 
prevent  the  whole  of  the  property  being  swallowed 
up  in  Supreme   Court  costs  ?  —  There  must  have 
boon,  some  good  reason  on  the  part  of  the  Legislature 
when  they  passed  the  amending  Act,  No.  21  of  1876, 
in  which/they  increased  the  Magisterial  jurisdiction 
up  to  £100  in  liquid  cases,  but  specially  excluded 
mortgage  bonds.     What  the  reason  was  I  do  not 
know,  but  there  must  have  been  some  strong  reason 
for  it.      I  think,  taking  the  country  and  the  juris- 
diction generally,  it  is  wise  to  leave  all  questions 
of  landed  property  to  the  judgment  of  the  Supreme 


1173.  Your  answer  is  that,  irrespective  of  the 
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Mr.  amount  involved  in  a  bond,  you  would  not  be  in 
favour  of  increasing  tin-  Magistrate's  jurisdiction 
HOT.  19,  i9ot>.  in  that  direction  ;  whether  tlie  amount  be  £25  or 
£50,  you  say  leave  it  as  it  is  at  present  V — Yes.  I 
am  not  in  favour  of  any  alteration  of  that 
jurisdiction. 

1174.  Actiny  Chairman.]    You  mean  as  regards 
sub-section  one  ? — Yes.     If  you  read  the  beginning 
of   Menzies'  Reports,  No.  1,  you  will   see  it  laid 
down  on  what  grounds  provisional  judgment  can 
be  given,  and  you  will  see  it  is  very  involved. 

1175.  Mf.  TTVs6Y?/.s.]  Has  a  case  ever  come  to  your 
notice  where  a  small  bond-holder  has  had  to  go  to 
the  Supreme  Court,  and  the  man  has  had  to  leave 
it  alone  for  fear  of  all  the  cost  he  would  have  to 
incur? — I  do  not  know  that  the  costs  are  so  great. 

1176.  I  can  tell  you  it  is  very  expensive  V — It  is 
not  the  Supreme  Court  costs  ;  it  is  the  subsequent 
costs.     And  you  would  have  the  same  subsequent 
costs  in  the  Resident  Magistrate's  Court. 

1177.  My  idea  is  to  simplify  the  machinery  con- 
siderably.    At  present  you  have  to  go  through  so 
many  channels,  and  it  all  means  expense  :  whereas 
if  you  limit  the  amount  to  £250  within  the  juris- 
diction of  the  Magistrate's  Court   it  will  greatly 
simplify  the  machinery  V — There  is  not  as  much 
difficulty  in  getting  your  provisional  judgment  in 
the  Supreme  Court  as  there  would  be  in  getting  it 
in  the   Magistrate's   Court  ;    and   the   subsequent 
procedure  would  be  the  same,  the  only   difference 
being    that    in   the    Supreme    Court    the    Sheriff 
attaches  the  property,   whereas   in  the   Resident 
Magistrate's  Court  the  Messenger  wrould  do  it. 

1178.  Mr.  Brown.]  You  are  of  opinion  that  im- 
movable property  should  only  be  dealt  with  by  the 
Supreme  Court  V — Yes,  as  the  Magistrate  s  Court  is 
at  present  constituted. 

1179.  Acting  Chairman.]  What  do  you  say  with 
regard  to   sub-section    (2)  ? — I   am   in   favour   of 
increasing  the  jurisdiction  of  Magistrates  from  £20 
to  £50  in  all  cases,  but  if    this   is    done   it   will 
increase   the  work  of  the   Magistrates  very  con- 
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siderably.  and  consequently  lessen  the  work  of  the  Mr. 
Higher  Courts.  If  the  work  and  jurisdiction  of  G'J^°: 
the  Magistrates  should  be  increased,  the  legal  N°v- 19. 190d- 
qualifications  and  the  emoluments  of  the  Magis- 
trates should  in  all  fairness  to  litigants  and  the 
Magistrates  be  increased  accordingly.  I  do  not 
think  that  it  is  fully  realized  that,  if  the  Magis- 
trate's jurisdiction  be  increased  as  suggested,  he 
might  be  called  upon  to  adjudicate  between  two 
parties  to  the  amount  of  £850.  I  will  give  you  a 
possible  case.  Plaintiff  sues  on  a  promissory  note 
for  £250.  Defendant  counter-claims  against  this 
for  £250  damages  for  breach  of  contract. 
That  is  £500  in  dispute.  Plaintiff  further 
claims  £100.  purchase  price  of  some 
movables.  Defendant  counter-claims  for  £100, 
damages  for  assault.  Plaintiff  claims  £50 
for  seduction.  Defendant  counter-claims  £50 
for  sale  of  jewellery.  Plaintiff  claims  order  for 
ejectment  up  to  £50.  This  shows  that  in  one  case 
between  plaintiff  and  defendant  a  Magistrate  may 
have  to  adjudicate  upon  amounts  totalling  to  £850, 
and  upon  most  intricate  and  complicated  questions 
of  law  and  fact.  What  I  have  stated  is  borne  out 
upon  reference  to  the  case  of  Smit  v.  Phillip  (23 
Supreme  Court  Eeports,  page  776).  In  fact,  I  am 
not  at  all  clear  that  sub-section  (3)  of  section 
six  does  not  allow  a  further  counter-claim  of  £50 
against  the  £50  ejectment  claim,  which  would 
bring  the  jurisdiction  of  the  Magistrate  up  to  £900. 

1180.  That  would  be  an  extreme  case? — Yes, but 
the  law  will  then  allow  that. 

1181.  On  principle  you  agree,  subject  to  increased 
qualifications  and  increased  emoluments,  with  the 
extension  of  the  jurisdiction  ? — Yes,  to  £50,  which 
is  similar  jurisdiction  to  what  they  have  in  the 
County  Courts  in  England. 

1182.  Mr.  UpingtonJ]  If  the  inferior  Court  is  to 
be  able  to  exercise  jurisdiction  to  a  largely  in 
creased  extent,  do  you  not  consider  that  it  will  be 
necessary  to  have  in  the  large  centres  of  population 
such  as  Cape  Town,  Port   Elizabeth,  Kimberley, 
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MiL       Graham  s  Town,  and  possibly  East  London,  persons 
in  the  position  of  County   Court  Judges? — Yes.  I 

19, i»o9.  think  that  would  be  desirable. 

llS.'i.    Because  tlie  Maoist  rate  who  had  to  work 
in  one  of  those  large  districts  would  be  precluded 
from  going  into  Court  as  often  as  he  would  like  ?— 
Ye-v 

1184.  And  yon  consider  it  would  be  desirable,  if 
the  jurisdiction  of  the  inferior  Court  were  raised, 
that  in  the  large  centres  of  population  at  any   rate 
there  should  be  some  one  in  the  position  of  County 
Court  Judge  or  Eecorder  ? — Yes. 

1185.  You    realise    that   it   means   an    increased 
volume  of  work  ? — Yes,  and  an  increased  know- 
ledge of  law. 

1186.  Mr.  JlV.s.sr/«v.]  There  are  several  Magistrates 
who  have  passed  the  LL.B.  ? — Yes. 

1187.  How  many  ? — About  two  or  three.     I   do 
not  think   any    other   man    has   passed   the   four 
examinations.     If  yon  raise  the  qualification  there 
is  no  reason  why  you  should  not  get  capable  men. 

1188.  Take  the  ordinary  Magistrate  as  you  tii id 
him  to-day  :  do  you  think  he  would  be  competect 
to  undertake  this  increased  jurisdiction  ? — Possi- 
bly :  if  he   makes   a    mistake   there  is  always  the 
right  of  appeal. 

1189.  Taking  the  majority  of  Magistrates,  do  you 
not  think  they  are  competent? — Yes.     There  are 
many  cases  in  which  there  has  been  hardship,  and 
a  man  would  have  the  right  of  appeal  to  a  higher 
Court. 

1190.  Mr.  Upingtoii.]  Do  you  lind  that  any  large 
use  is  made  of  the  Arbitration  Act  in  the  lar^e 
Magistracies? — The  only  case  I  have  had  was  in 
Simon's  Town.    There  was  a  dispute  between  some 
fishermen  with  regard  to  netting  their  fish,  and  I 
arbitrated  in  that   case.     In   fact,  the  arbitration 
was  voluntary.     I  was  not   aware  of  that  Arbitra- 
tion Act. 

1191.  Mr.  Lome.]  Do  you  know  the  jurisdiction 
of  a  Resident  Magistrate  in  the  Transvaal? — .No. 
but  I  know  that  the  Resident  Magistrate  in  British 
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Bechuanaland   had    unlimited     jurisdiction,    the        Mr. 
same  jurisdiction  as  a  Judge,  including  life  and  G- 
death,  the  latter   being    dealt   with   by   a    Court  NOV.  19, 1909. 
consisting  of  the  Chief  Magistrate  and  two  other 
Magistrates.     In   the   Native   Territories   too   the 
Magistrates  have  very  large  powers  and  increased 
jurisdiction. 

1192.  Has  not  the  status  of  our  Magistrates  been 
raised  in  the  last  60  years  ? — Yes. 

1193.  Their  status  has  been  raised  but  their  juris- 
diction has  not  been  correspondingly  raised.  Would 
you  increase  their  jurisdiction  and  bring  it  more  or 
l(>ss  on  the  same  lines  as  in  the  Transvaal  ? — I  am 
•certainly  in  favour  of  increasing  it  to  £50. 

1194.  Do   you   think   £40  would  be   better  ?— I 
see  no  reason  for  making  it  £40. 

1195.  Mr  Brown  :  You  are  not  aware  that  it  is 
£100  in  the  Transvaal  and  Orange  Elver  Colony  ?— 
No. 

1196.  And  you  are  not  aware  that  it  is  £300  in 
Natal?— No/ 

1197.  You  are  surely  not  serious  in  saying  that 
the  average  Magistrates  at  the  present  time  in  the 
centres  named  by  Mr.  Upington  are  not  men  who 
have   had   large   experience   before  reaching  that 
position  ? — I  never  said  that.     My  real  idea  of  the 
position   is   that  you  should  group  districts,  and 
have  a  Magistrate  with   extended  jurisdiction  to 
adjudicate  in  those  grouped  districts.   And  let  him 
be  only  a  judicial  officer,  and  not  one  who  has  to 
attend  Divisional  Council  meetings  and  take  the 
chair  at  meetings  of  the  School  Board  and  so  on, 
besides  having  to  collect  all  the  revenue  from  his 
district   and   perform   all  the    other  multifarious 
duties  he  has  at  present  to  perform. 

1198.  It  is  a  question  of  relieving  him  of  certain 
duties,   not  a  question  of   his  capacity,  that   you 
were  referring  to  ? — Yes. 

1199.  Would  you  be  in  favour  of  the  principle 
that  in  any  counter-claim  the  Magistrate  should 
not  have  power  beyond  his  ordinary  jurisdiction. 
Supposing,  for  instance,  it  was  a  claim  for  £250  on 


'-'24      MINUTES    OK     KVIDKNVK    T.VKKN     BEFORE    THE    SELECT    COM  M ITTKK 

*r.  a  promissory  noki  and  there  was  a  counter-claim 
of  £120  for  damages  ;  would  you  be  in  favour,  in 
NOV.  19, 190;..  ;mv  amendment  of  the  Act,  of  the  Magistrate 
having  no  power  beyond  his  ordinary  jurisdiction, 
but  that  he  should  send  the  case  to  the  Supreme 
(  ourt  ? — At  the  present  time  a  Magistrate  can 
adjudicate  on  any  claim  in  re -convention  up  to 
tho  amount  of  the  claim  in  convention.  Do  I 
understand  your  point  to  be  that  if  a  man  is  sued 
on  a  promissory  note  for  £250,  and  there  is  a  coun- 
ter-claim of  £120  for  damages,  the  Magistrate 
should  not  be  allowed  to  adjudicate  011  that  coun- 
ter-claim, but  should  throw  the  £120  out  and  give 
judgment  on  the  claim  in  convention  ? 

1200.  No,  send  the  whole  case  to  the  Supreme 
Court  ? — No,  I  do  not  agree  with  that. 

1201.  Acting    Chairman.]   What  is  your  opinion 
with  regard  to  section  seven  ? — I  think  the  prin- 
ciple of  that  section  is  a  good  one.     In  complicated 
questions    of    account   a    referee   would   be  very 
useful  to  decide  upon  questions  of  fact.     The  sec- 
tion requires   a   few  verbal   alterations,  but  as  a 
section  I  am  in  favour  of  it. 

1202.  There  is  an  amendment   proposed  in  sec- 
tion  seven  ? — Yes.       The   word    "  or "    after  the 
words  "  the  whole  cause,"  in  line  42,  also  wants 
to  be  deleted. 

1203.  Mr.  Upington.]  This  seems   to  me  to  be  a 
serious  innovation.     It  says  any  matter  requiring 
"  scientific,  technical  or  local  investigation  which 
cannot  be  convenientl}7  effected  by  a  Court    of 
Eesident    Magistrate "    may    be    referred    to    an 
official  referee  ? — Yes. 

1204.  I  suppose  there  are  such  persons  as  Magis- 
trates who   are   not  over  energetic,  and  it  seems 
to   me  that  this  is  putting  a   temptation  in  the 
way    of    Magistrates    to    avokl  what  one  might 
call    a    prolonged     and    difficult    case    and    to 
hand  it  over  to  a  referee  ? — I  think  in  the  Supreme 
Court  you  very  often  have  complicated  statements 
of  account . 

1205.  I  am  speaking  now  of  matters  requiring 
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scientific,  technical  or  local  investigation  ? — If  you  Mr. 
increase  the  jurisdiction  to  £50  there  may  be  an  G' 
action  for  damages  in  connection  with  some Nov- 19. 19°9- 
machinery,  and  you  want  a  man  to  go  into  the 
question  from  a  technical  point  of  view,  and  give 
his  opinion.  At  Simon's  Town  I  have  had  cases  in 
which  divers  are  concerned.  In  such  a  case,  where 
it  is  very  difficult  to  understand  the  whole  of  the 
intricacies  of  the  case,  I  think  it  would  be  quite 
right  to  refer  the  question  to  a  referee  for  report. 
All  the  section  gives  is  foe  power  to  do  that. 

1206.  Take  local  investigation  ? — It  is  a  question 
of  distance,  the  size  of  the  ground,  and  that  kind 
of  thing.     If  a  surveyor  is  employed  to  go  out  and 
give  the  Magistrate  an  actual  plan  of  the  position 
how  much  better  would  it  be  for  the  Court, 

1207.  Say  there  is  a  dispute  relating  to  land— 
not  with  regard  to  the  title,  of  course,  which  would 
be   outside  your  jurisdiction,  but  relating  to  the 
land  itself — and  the  Magistrate  thinks  it  would  be 
a  good  thing  instead  of   doing  the  investigation 
himself  to  send  someone  else  to  do  it  ? — Take  a 
question  of  damages  for  cattle  trespassing  on  cer- 
tain property.     The  Magistrate  goes  and  looks  at 
the  ground,  but  as  he  has   no  knowledge  of  the 
boundaries  he   is  no   wiser  than  if  he  remained 
sitting  on  the  Bench,  whereas  if  he  could  engage 
a  qualified   man  and  send  him  out   and   get  his 
evidence  as  referee  on  the  facts  he  had  ascertained 
it  would  be  very  useful.     I  have  had  cases  dealing 
with  the  trespassing  of  cattle,  and  I  have  found 
that    it    is    almost     impossible    to    decide    until 
evidence    has  been    obtained    as    to    the    actual 
boundary. 

1208.  Do   you   consider    that    this   section   will 
reduce  the  costs   of  the  case  ? — No,  because  you 
have  to  pay  the  referee  for  the  work  he  has  done. 

1209.  Mr.  Wessels.~\  Your  view  is  that  it  would 
only  be  in  such  cases  where  the  Magistrate  found 
it  absolutely  necessary  in  the  interests  of  justice 
to  obtain  the  services  of  an  official  referee  that  he 
would   avail  himself  of  the    provisions    of    this. 

[A.  10— '09.]— Resident  Magistrate's  Court  Amendment  Bill.  Q 
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Mr.       strtion  ? — Yes.     I  have  only  done  it  once  or  twice, 
res-  but  I  have  been  very  glad  that  it  was  done  on 
NOT.  19, 1909.  those  occasions, 

1210.  Supposing   this   section   passes,    and    you 
employ  a  referee,  do  you  think  that  the  referee 
should   come   into   Court   and   be   examined   and 
cross-examined  by  both  sides  ? — Yes. 

1211.  You  do  not  think  he  should  simply  hand 
in  his  report  and  that  the  Magistrate  alone  should 
see  that  report  ? — IS  o.  Say  it  is  a  question  of  medical 
evidence.    The  matter  is  referred  to  a  medical  man 
to  go  into  the  question,  and  he  is  asked  his  reasons 
for   the   decision   he  has  arrived  at.     I  think  he 
should  be  available  for  examination  by  the  parties. 

1212.  Mr.  Brown.]  Would   you  differ  from  the 
practice  of  the  Supreme  Court,  where  they  do  not 
examine  the  referee  ? — I  do  not  know  the  practice 
in  the  Supreme  Court. 

1213.  Would  you  not  prefer  to  follow  the  practice 
of  the  Supreme  Court  and  simply  have  the  referee's 
report  before  you  ? — If  that  is  the  practice  of  the 
Supreme  Court  I  do  not  agree  with  it. 

1214.  How  do  you  arrive  at  the  conclusion  that 
it  would  cost  more  ?     Supposing  you  had  a  question 
of  a  land  dispute,  in  which  you  might  have  ten 
witnesses    on    each    side    brought   from   a   great 
distance    to    attend    the    Court  ;   would   not  the 
referee  be  much  cheaper  in  the  average  case  ? — 
There  is  no  reason  why  they  should  not  have  the 
10  witnesses  on  each  side  as  well  as  the  referee, 
but   t/hat   is  a   matter  for   the   plaintiff   and  the 
defendant. 

1215.  In  a  matter  of  account,  would  you  have 
a    number  of  witnesses  ? — You  might,    but    not 
likely. 

1216.  The  person  you  would  nominate   in   the 
case  of  a  land  dispute  would   be  an  impartial 
party  ;  would  you  not  take  his  decision,  and  if  so, 
would  that  not  tend  to  reduced  costs  instead  of 
increased  costs  ? — Yes,  and  it  would  be  much  more 
satisfactory. 

1217.  Acting  Chairman.']  Do  you  approve  of  Clause 
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Eight? — I  have  no  objection  to  section  eight.  It  Mr. 
further  increases  the  jurisdiction  of  Magistrates.  G-J^°yes- 
With  regard  to  section  nine,  I  presume  that  that  NOV.  19, 1909. 
is  meant  only  to  apply  to  writs  of  attachment 
against  the  person,  as  provision  is  already  made 
in  section  thirteen  of  Act  20  of  1856  for  endorsing 
writs  and  attaching  property  in  other  districts. 
There  is  the  case  of  Harris  v.  Blore  and  Another 
(7  Juta,  41).  B.,  resident  in  Middleburg  district, 
was  sued  in  the  Resident  Magistrate's  Court  at 
Victoria  West  for  a  debt.  He  consented  to  judg- 
ment, and  a  return  of  nulla  bona  was  made.  Plain- 
tiff wanted  to  issue  summons  for  civil  imprison- 
ment, but  the  Clerk  refused  to  issue  summons,  as 
B.  lived  outside  the  jurisdiction  of  the  Victoria 
West  Court.  The  Supreme  Court  upheld  the 
Clerk's  action.  Vos  and  Schultz  v.  Rick  (25 
Supreme  Court  Reports,  page  §39.)  In  this  case, 
where  execution  had  been  taken  out  on  a 
Resident  Magistrate's  Court  judgment  and  a 
return  of  nulla  bona  made,  the  Supreme  Court, 
on  a  summons  asking  for  provisional  sentence 
on  the  judgment  and  a  decree  of  civil  impri- 
sonment, refused  to  grant  the  application  for 
civil  imprisonment.  The  case  of  Mostert  v.  Fuche 
(17  Supreme  Court  Reports,  page  256)  also  dis- 
tinguishes. This  seems  to  me  to  meet  the  point 
raised  by  Mr.  Upington  just  now. 

1218.  Mr.  Upington.}    I  should  like  to  know,  on 
this    clause  generally,   if  you   are   in    favour   of 
making  the  provisions  of  the  law  with  regard  to 
civil  imprisoment  more  stringent  than  they  are  at 
present  ? — I  am  in  favour  of  this  clause,  because 
my  experience  is  that  in  the  majority  of  cases  the 
men  slip  out  of  the  district  purposely  to  evade  the 
order  of  the  Court  granted  in  that  district ;  conse- 
quently, I  think  it  would  tend  to  give  that  Court 
the  power  of  enforcing  and  bringing  to  an  ulti- 
mate conclusion  the  order  granted  by  it. 

1219.  Are  you  in  favour  of  making  the  provi- 
sions of  the  law  with  regard  to  civil  imprisonment 
more  stringent  ? — That  is  a  very  broad  word.     I 
should  like  to  know  specifically  what  you  mean. 
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jMB0          1220.  Do  you  think  that  the  existing  provisions 

•  for  the  civil  imprisonment  of  debtors  who  do  "not 

NoT.i!«,i909.  pay    small    debts    ought    to    be    rendered    more 

stringent  ? — With  the  one  exception  in  this  section 

I  am  in  favour  of  that. 

122 J.  Do  you  not  think  that  this  section  may 
cause  the  greatest  hardship  in  the  hands  of  a  hard 
and  unscrupulous  creditor  ? — I  can  see  that ;  but 
as  far  as  I  can  make  out  from  what  Mr.  Brown 
said  it  is  meant  to  me^t  cases  in  the  Cape  Pen- 
insula, Port  Elizabeth  and  Uitenhage,  and  if  you 
limit  it  to  25  miles  it  does  away  with  the  objection. 

1222.  Do  you  know  of  many  cases  where  a  writ 
of  civil  imprisonment  has  succeeded  in  extorting 
from     a     debtor      more      than      instalments  ?— 
My    practice    has     always     been,    when    a    man 
cannot  very   well  pay  the  full  debt,  to  grant  an 
order  for  the  writ  npt  to  be  issued  until  there  is  a 
failure  in  the  payment  of  the  instalments.     That 
gives  the  plaintiff  an  opportunity  of  getting  the 
money,  and  it  gives  the  debtor  a  reasonable  oppor- 
tunity of  paying  off  the  debt  if  he  washes  to. 

1223.  How  many  people  on  an  average  have  you 
confined  in  your  district  ? — Yery  few  indeed"     I 
have  made  it.  a  practice  to  grant  orders  for  instal- 
ments, and  the  result  has  been  that  a  good  deal  of 
money  has  been  recovered,  and  there  has  been  no 
need  for  civil  imprisonment. 

1224.  How.  many  persons  confined  for  civil  im- 
prisonment on  an  average  have  you? — Very  few. 
I  have  about  two  a  year. 

1225.  Can    you    give    the    Committee   a   return 
showing  the  number  of  debtors  who   have   been 
imprisoned    in    your    district    of    Simon's    Town 
within  the  last  12  months  ? — Yes.     Only  one  man 
has  served  his  time.     The  result  of  putting  them 
in  prison  has  been  as  a  rule  that  they  pay  up. 

1226.  Mr.  Weasels.]      It  generally " has  a  whole- 
some effect  ? — Yes. 

1227.  Mr.  BroivnJ]     You  know  that  the  Supreme 
Court  is  very  averse  to  granting  decrees  of   civil 
imprisonment  ? — I   think   the   Supreme   Court    is. 
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•very  much  the  same  as  we   are   in  that  respect.       Mr 
They  generally  give  an  order  for  the  payment  of  G' 
so  much  a  month.     Under  the  Act  of  1879,  if  a  NOT.  19, 
man  has  nothing  at  all  you  cannot  grant  the  order ; 
you  can  only  grant  it  if  you  are  satisfied  that  a 
man  has  got  something.     My  practice  has  been  to 
help  the  unfortunate  man  ;    and  further,  I  do  not 
grant  any  costs  against  the  debtor  if  I  can  possibly 
help  it. 

1228.  Mr.  Wessels.']      In    fact,   cases   have   come 
before  you  in  which  a  man  has  proved  that  he  has 
got  nothing,  and  you  have  not  made  an  order  ? — 
Yes. 

[At  this  stage  the  Attorney-General  entered  the 
room  and  Mr.  C.  J.  Krige  vacated  the  Chair.] 

1229.  Mr.  Brown."]  Have  you  ever  heard  of  the 
system  of  arrest  of  wages  ?     In   Scotland,  when 
they  abolished  civil  imprisonment,   they   adopted 
the   system  of  granting  orders  to  arrest  wages  to 
meet  the  debt  ? — That  is  practically  the   same   as 
giving   an  order  for  instalments.     The  only  differ- 
ence is  that  instead  of  getting  the  money  from  the 
man  direct  you  get  it  from  his  employer. 

1230.  How  would  it  strike  you  as  a  mode  of  re- 
lief instead  of  civil   imprisonment  ? — Yery   often 
these    unfortunate    debtors    do    not    want    their 
master  to   know   that  there   is   an  order  against 
them,  because   if  the   master  knows  it  they  will 
probably  be  discharged. 

1231.  Do  you   not  think  it  would  be  better  to 
adopt  that  plan  and  abolish  civil   imprisonment 
altogether  ?  -  -  Supposing   a   man    has    not  got   a 
master.     He  may  be  earning  his  30s.  a  week  by  his 
labour  and  yet  not  be  under  a  master.     A  man 
may  grow  vegetables  and  sell  them,  for  instance. 

1232.  Would  you  not  prefer   that   and   abolish 
civil  imprisonment  ?— No. 

1233.  Mr.    Upington.]    Would   it   not   suffice    to 
leave  the  existing  power  to  commit  for  wilful  con- 
tempt?    Apart  from  the  order  for  civil   imprison- 
ment altogether  you  can  commit  for  wilful  con- 
tempt of  an  order  of  Court  ? — It  is  difficult  to  prove 
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Mr-  1?;U.  That  would  meet  the  case  of  your  man 

"  who  can  pay   and  won't  pay,  but  it  would  make 

i!>.  1909.  tlu>  creditor  prove  first  of  all  that  the  man  can  pay 
and  won't  pay  ? — Why  should  you  put  that  onus 
on  the  creditor  ? 

1235.  Chairman.}  What  is  your  opinion  with 
regard  to  section  ten? — I  am  doubtful  whether 
this  section  is  necessary,  as  it  was  decided  in  the 
case  of  Silberbauer  v.  D.  (2  "  Cape  Times  "  Eeports, 
page  66)  that  money  can  be  attached,  and  in  the 
case  of  Blake  v.  Roos  (3  "  Cape  Times  "  Eeports, 
page  110)  the  share  of  an  inheritance  due  to  a 
debtor  was  allowed  to  be  attached  by  order  of  a 
Judge  without  a  judgment  of  the  Supreme  Court. 
123$.  You  say  you  doubt  its  necessity  ? — Yes. 

1237.  The  object  of  this  section  is  to  enable  the 
creditor  to   come   down   on   cash   and   scrip,  and 
everything  of  that  sort  at  once  ;  that  is  so  ? — Yes. 

1238.  Bo  you  see  any  objection  to  cash  and  share 
certificates,  and  so  on,  being  placed  in  the  category 
of  movable  property  and  movables  ? — No,  I  see  no 
special  objection  to  it,  but  there  is  at  the  present 
time  procedure  in  the  Supreme  Court  which  does 
not  cost  very  much,  and  I  do  not  quite  see  that  it 
is  necessary  to  amend  the  law  in  that  respect. 

1239.  Mr.    WesselsJ]    Have    cases    come    under 
your  notice  where  judgment  has  been  given  and  a 
man  has  had  cash  or  scrip  in  his  possession  ? — Yes. 
There  are  very  often  cases  where  a  man  has  money 
in  the  Government  Savings  Eank.    I  have  had  that 
frequently  with  Indians.     Of  course,  you  cannot 
attach   that    money    without    an     order     of    the 
Supreme  Court,  but  in  the  meantime  you  can  get 
an  interdict. 

1240.  Chairman.']  What  is  your  next  point  ? — 
With  regard  to  section  eleven,  I  think  that  tiiat 
section  is  an  improvement  upon  the  present  law, 
which  is  most  unsatisfactory.     Under  the  present 
law,  when  a  Messenger  goes  and  attaches  property, 
if  anybody  other  than  the  debtor  claims  that  pro- 
perty, all  the  Messenger  has  to  do  is    to    report 
to     the     Magistrate,     and     the     Magistrate    has 
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to  institute  an  action.  There  is  no  pro-  ^  Mr. 
vision,  however,  who  is  to  pay  the  costs  G- 
and.  put  stamps  on  the  documents,  and  the  whole  Nov- 19>  1909« 
procedure  is  very  unsatisfactory.  You  very  often 
have  Magistrates  not  instituting  these  actions,  and 
the  result  is  that  an  action  is  brought  against  the 
Messenger  for  not  having  attached  the  property 
and  executed  the  order. 

1241.  The  onus  of  bringing  the  action  is  cast  on 
the  civil  authority  ? — Yes,  which  is  not  right. 

1242.  Mr.    Wessels.~\    Do   vou  think  this  section 

•/ 

makes    it    much   clearer  ? — Much  ;    this  is  quite 
satisfactory. 

1243.  Is  it  not  a  fact  that  Messengers  have  got 
into  trouble  for  selling  property  which  they  have 
attached,  but  which  did  not  belong  to  the  debtor  ? 
— Yes,  and  action  has  been  brought  against  them. 
It  puts  the  Messenger  in  a  very  invidious  position 
indeed. 

1244.  Mr.  Upington.]  With  this  extended  juris- 
diction of  the  Magistrate's  Court,  do  you  not  think 
the   margin  of  time  provided   in   this   section   is 
small  ? — No. 

1245.  Supposing  you  have  a  writ  issued  in  the 
Court   of    the   Eesident   Magistrate   of   Mafekmg 
coming  down  here  and  being  endorsed  in  the  Cape 
District.     The    owner    of    the    property   attached 
may  be  goodness  knows  where  ;  he  may  be  in  East 
London,  for  instance.     You  fix  a  time  in  this  Act, 
whereas  at  present  there  is  no  time  fixed.     Do  you 
not  think  the  times  proposed  in   this  section  are 
too  short  ? — That  might  be  so  in  a  case  such  as 
you  have  quoted. 

1246.  The   times  must  be  such,  I  suppose,  you 
will  admit,  as  will  cover  the  most  extreme   case 
within  reason  ? — I  do  not  think  so  at  all.     I  do 
not  see  any  hardship.     On  the  whole,  perhaps,  it 
would  be  better  to  lengthen  the  time. 

1247.  Do  you  not  think  the  Messenger  should 
take  the  name  of  the  person  to  whom  it  is  said 
the  property  belongs,  and  that  a  notice  should  also 
be  sent  to  that  person  that  it  has  been  attached  ? 
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Mr.       Supposing  a  person  had  lent  a  cart  and  pair  of 

JJ*°y  •  horsos  t0  (I,,,  debtor,  who  at  the  time  of  the  seizure 

v  iiM«.».".'.  w,,s  50  miles  away,  should  not  the  Messenger  lake 

the  name  of  the  person  whose  property  the  debtor 

says    it    is,   and   should   not  that  person  also  be 

notified    of    the    matter  ? — Yes,    that    would    be 

reasonable. 

1248.  Chairman.}  What  is  the  next  point  ? — I 
am  doubtful  if  section  twelve  is  necessary  -in  face 
of  the  decision  in  Deercourt  &  Fawas  v.  Uric  (14 
Eastern  Districts  Court,  86)  that  the  property  of  a 
debtor  in  the  hands  of  a  third  party  can  be  at- 
tached  to   satisfy  a  judgment   of  a   Magistrate's 
Court  by   order  of  a  Judge,  a  ride  nisi  granted, 
without    obtaining    a    judgment    of    the   Higher 
Courts    for    the    debt    before    applying    for    the 
attachment.     Magor  &  Fogarty  v.   Mulvihal   (24 
Supreme  Court  Reports,  page  599)  ;   order  of  at- 
tachment   granted    in    Chambers     by    a    Judge. 
Forsati  v.  Kleynhaus  (5  Shiel,  140)  ;   order  of  at- 
tachment granted  by  a  Judge. 

1249.  Mr.    Upington.]     Is    that    attachment    in 
satisfaction   of  a  judgment   of    the    Magistrate's 
Court  or  attachment  pending  proceedings  for  pro- 
visional   sentence    in    the    Supreme    Court? — In 
satisfaction  of  the  Magistrate's  Court  judgment. 

1250.  Do  you  think  that  doing  away  with  the 
necessity   of  application   to   a   superior   Court   is 
desirable  ? — Possibly   the    property   might    be    in 
another  district,   and   it  is   perhaps  better,  if  it 
should  be  in  another  district,  that  the  Supreme 
Court  should  have  the  work. 

1251.  What  is  your  opinion  upon  this  section, 
not  from   the  point  of  view  of  the  creditor  only, 
but  from  the  point  of  view  of  justice  generally  ?— 
As  far  as  the  debtor  is  concerned,  if  a  man  lives 
500  miles  away,  and  you  attach  his  property,  he 
wrould  then  have  to  appear  before  the  Magistrate's 
Court  which   issued   the  warrant  of  attachment. 
There  is  no  procedure  in  the  Magistrate's  Court 
by   which    you    can   appear  by  affidavits  as  you 
can  in  the  Supreme  Court.     That  man  would  have 
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to  go  personally  to  the   Magistrate's   Court   with        Mr. 

all  his  witnesses,   where   he   could   do   it  before  G • 

the  Supreme  Court  by  affidavit.  NOV.  19, 1909 

1252.  Do  you  approve  of  this  section  ? — Taking 
it  all  round  I  do  approve  of  it. 

1253.  Mr.  WesselsJ]  Do  you  think  it  necessary  ? 
— I  have  not  a  very  strong  opinion  on  that  point. 

1254.  There  are  always  cases  where  people,  in 
order  to  avoid  payment  of  their  debts,  place  the 
whole   of  their  property   in   the   hands   of  their 
friends.      Do  you  not  think  that  in   those   cases 
you  should  have  some  simple  machinery  to  deal 
with  the  matter  ? — When  the  parties  are  living  in 
the  same  district,  undoubtedly,  but  when  they  are 
not  in  the  same  district  I  see  there  are  arguments 
both  ways,  and  I  do  not  express  any  opinion. 

1255.  Chairman  ]    We   may   take   it   that    you 
would  rather  express  no  opinion  on  the  point  ? — 
Yes. 

1256.  Mr.  Brown.]  You  said  that,  provided  the 
parties  were  in  the  same  district,  you  thought  the 
Magistrate  should  have  the  power  ? — Yes. 

1257.  Would  you  apply  the  -same  rule  as  I  sug- 
gested just  now  with  regard  to  civil  imprisonment, 
namely,  a  distance  of  25  miles,  so  as  to  meet  the 
case  of  places  like  the  Cape  Peninsula '? — I  would 
approve   of  the  section  if  it  only  applied  to  the 
Cape  Peninsula. 

1258.  Chairman.]  Do  you  think  the  provisions 
of  this  section  should  be  confined  to  parties  living 
within  the  same  district  ? — Yes. 

1259.  Subject  to  that  condition  you  are  in  favour 
of  the  section  ? — Yes.     The  only  objection  I  have 
is  to  its  application  in   cases   where   any   of  the 
parties  live  in  another  district. 

1260.  In  cases  where  the  parties  do  not  reside  in 
the  same  district  you  think  there  should  be  some 
other  procedure  ? — Yes. 

1261.  To  meet  cases  such  as  the  Cape  Peninsula, 
would  you  have  a  distance  of  25  miles  from  the 
Magistrate's  boundary? — No,  I  confine  myself  to 
property  in  the  district. 
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Mr.  1262.  What  is  the  next  point? — I  have  no  special 

re8*  objection  to  section  thirteen. 

NOV.  19, 1909.  1263.  Have  you  any  special  approbation  of  it  ?— 
I  think  if  section  twelve  stands  section  thirteen  is 
necessary. 

1264.  Would   you    make    the    same    conditions 
apply   as    you    suggest    with    regard    to    section 
twelve  ? — Yes. 

1265.  You  approve  of  the  provisions  of  section 
thirteen,  providing  the  operation  of  the  section  is 
confined  to  cases  where  the  parties  are  residing  in 
the  same  district  ? — Yes. 

1266.  Mr.   Weasels."]  It  lays  down  the  duties  of 
the  Messenger  very  clearly,   so  that  it'    he  acts 
according    to    this    section    he    cannot    get    into 
trouble  ? — Yes,  he  cannot  go  wrong. 

1267.  Mr.  Brown.']  Would  you  be  in  favour  of 
limiting  the  value  of  a  person's  furniture  that  can 
be  sold  off  ? — It  is  limited  now  to  £5  personal 
effects. 

1268.  That  does  not  mean  furniture  ;    personal 
effects  means  a  person's  bodily  clothing  and  things 
of  that  kind  ? — Yes,  and  tools. 

1269.  Would   you  place  a  limit  of  value  upon 
what  could  be  sold  of  a  person's  effects  ? — I  do  not 
think  there  is  any  special  reason  to  alter  the  pre- 
sent law,  which  limits  it  to  £5  tools  and  personal 
effects.      Do    you    mean    that  a  man's  bedstead 
should  be  left? 

1270:  A  bedstead  can  be  removed,  provided  the 
bed  is  left  ? — I  do  not  know  if  that  can  be  done.  I 
have  always  been  under  the  impression  that  it 
meant  £5  in  value  of  anything. 

1271.  Would  you  leave  it  at  £5  ?— Fes. 

1272.  Would  you  be  in  favour  of  a  system  by 
which,  after  the   stuff   is   seized,   the   Magistrate 
should  make  an  order  that  so  long  as  the  instal- 
ments were  paid  regularly  it  should  not  be  sold  ? 
— No,  I  would  sell  it  straight  away,  because  other- 
wise you  would   have   such   an   accumulation   of 
stuff  at  times.     If  you  attach  a  property  for  £10, 
and  the  man  has  to  pay  £1  a  month,  who   is  to- 
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keep  charge  of  the  house  in  which  the  property       Mr. 
which  has  been  seized  has  been  stored  V     Of  course,  G'  J-JJ°- 
provided  a  man  gave  security  that  he*  would  not Nov- 19> 1909~ 
do  away  with  the  stuff,  I  would  not  object  to  its 
remaining. 

1273.  Chairman.]    What  is  your  next  point?— 
Section   fourteen.      I  have   no   objection   to  that 
section.     With  regard  to  section  fifteen,  I  am  of 
opinion  that  the  present  law  goes  far  enough  in 
the  matter  of  arrest  for  civil  imprisonment,  and  I 
am  not  prepared  to  recommend  any  extension  of 
the  present  powers.     That  is  to  say,   if  a  man  is 
sentenced  to  civil  imprisonment  for  a  debt  of  £20 
and  he  pays  £10  he  is  released,  and  the  law  lays 
down  that  he  cannot  be  re-arrested.      I   am   not 
prepared  to  recommend  section  fifteen . 

1274.  And  the  next  section  ? — I  have  no  objec- 
tion to  the  first  part  of  section  sixteen,  but  I  would 
suggest  that  the  last  portion,  "  Section  twenty-two 
of  the  said  Act  is  hereby  repealed,"  be  deleted.      I 
have  no  objection  to  section  seventeen. 

1275.  Mr.  Brown]  Do  you  approve  of  the  debtor 
having  to  pay  for  his  maintenance  while  under 
arrest  ? — If  you  decree  a  man  to  civil  imprison- 
ment for  a  fortnight,  under  the  present  law  the 
creditor  has  to  pay  Is.  a  day  for  his  maintenance 
and  the  debtor  has  not  to  pay  it  back,  which  I 
think   is  unreasonable.      Under  this  section  vou 

tt 

want  to  make  the  debtor  pay. 

1276.  Chairman.]  What  is    the   next  point  ? — I 
have  no  objection  to  section  eighteen.     With  re- 
gard to  section  nineteen.  I  have  no  objection ;  in 
fact,  I  am  strongly  in  favour  of  it.     The  reason  I 
am  in  favour  of  section  nineteen  is  that  very  often 
a  man  wants  to  get  a  writ  out  quickly,  and  the 
procedure  will  be  expedited  if  the  Justice  of  the 
Peace  can  take  the  affidavit  and  authenticate  the 
signature,  leaving  it  to  the  Magistrate  to  decide 
whether  the  security  is  sufficient  before  granting 
the  order.     That  is  all  the  section  means.  I  take  it. 

1277.  And   with   regard  to    section   twenty  ? — 1 
have  no  objection  to  that  section. 
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Mr.  1278.  Section  twenty-one  ? — No  objection. 

1279.  Section  twenty-two  ?— No  objection. 

1280.  Mr.  H.  S.  ran  Zt/L]  Is  that  not  provided 
for  by  the  present  law  ? — No.     I  think,  seeing  that 
you  have  so  many  attorneys  being  admitted  every 
day,  it  is  time  to  close  this  door.     I  admit  that 
agents  have  done  very  good  work  in  their  time, 
and  formerly,  when  you  could  not  get  attorneys, 
their  admission  was  desirable  ;  but  now  that  you 
have  so  many  practising  I  do  not  think  there  is 
any  reason  for  admitting  any  more.     I  think  in- 
ducement should  be  given  to  properly   qualified 
men  to  go  and  settle  in  those  districts  where  there 
are  not  two  attorneys. 

1281.  What  have  you  at  Simon's  Town  ?— One 
attorney  and  numerous  agents.     I  do  not  admit 
any  more  of  the  latter,  and  I  think  it  is  advisable 
not  to  have  any  more  agents  at  all.     I  think  they 
have   done  their  work  in   South  Africa.     At  one 
timo  there  was  a  necessity  for  them,  but  now  there 
is  no  question  of  their  necessity. 

1282.  I  am  thinking  of  places   where   there   is 
only    one    attorney? — There    are    lots    of    young 
attorneys  available  ;    give  them  the  opportunity 
and  they  will  qualify. 

1283.  What  use  is  it  to  people  in  a  place  where 
there  is  only  one  attorney  to  know  that  there  are 
plenty  of  attorneys  elsewhere  ;    the  point  is  they 
are  not  at  that  place  ? — If  a  young  attorney  knows 
there  is  an  attorney  and  an  agent  in  a  place  he  will 
not  go  there,  but  if  he  knows  there  is  only  one 
attorney  he  will  go  there. 

1284.  Mr.   Brown.]     The   fact   of   admitting    an 
agent  in  a  place  like  that  blocks  the  young  attor- 
ney from  going  there  to  begin  to  practice  ? — Yes. 

1285.  Chairman.]      What  is  your  opinion  with 
regard  to  section  twenty-three  ? — I  have  no  objec- 
tion to  section  twenty-three. 

1286.  Section  twenty  -four  ? — No  objection. 

1287.  Section   twenty-five  ? — I   do   not    see   any 
reason   why  the   Supreme   Court   should  go  into 
oases  of  misconduct  of  agents.     I  think  the  exist- 
ing provision  is  quite  satisfactory. 


ON    RESIDENT    MAGISTRATE'S    COURT   AMENDMENT    BILL.  237 

1288.  Mr.  BrownJ]    Have  you  in  your  experience       Mr. 
had   many  cases  of  dealing  with  agents  ? — No,  1  G'J  '^° 
have  had  yery  few  agents  to  deal  with.  N°v- 19, 1909- 

1289.  There  might  be  personal  friction  between 
the  agent  and  the  Magistrate.  I  have  not  met  with 
that   myself,   but  there  might  be  such  a  case  ? — 
Even  it'  there  were  personal  friction,  the  Magistrate 
who  makes  the  order  has    to   submit  it    to    the 
Registrar  of  the  Supreme  Court. 

1290.  But     the    Magistrate    himself    takes    the 
evidence  ? — Yes,  and  submits  it  to  the  Registrar  of 
the   Supreme   Court,   and   if  the  agent  thinks  the 
Magistrate  is  biassed  he  can  appeal  to  the  Supreme 
Court. 

1291.  Chairman.]    Section  twenty-six  ? — No  ob- 
jection. 

1292.  Section  twenty-seven  ? — No  objection. 

1293.  Section  twenty-eight  ? — No  objection. 

1294.  Section  twenty-nine  ? — I  object  strongly  to 
this  section.     Section    4    of    Act    21   of   1876   has 
worked  very  well,  and  the  numerous  cases  under 
that   section   clearly   show   the   present  law  to  be 
satisfactory.     The  present  period  for  notice  of  ap- 
peal is  four  days,  and  I  do  not  see  any  necessity 
for  altering  that.      That    applies    to    appeals    in 
criminal  cases,  and  in  such  cases  I  think  four  days 
is  quite  sufficient. 

1295.  Mr.   Brown.}  What   do   you  think  of  the 
three  months'  period? — I  am  not  in  favour  of  that 
at  all.     I  think  four  days  to  note  the  appeal  and 
41  days  to  prosecute  it  has  acted  very  well  indeed 
throughout  the  country  in  the  past. 

1296.  You  would  leave  a  right  of  appeal  to  the 
second  circuit,  as  can  be  done  at  present? — 1  do  not 
see  any  necessity  for  this  alteration. 

1297.  At  any  rate  you  would  make  it    to   the 
second  circuit,  or  to  the  Supreme  Court,  or  to  any 
other  superior  Court  within  three  months  ? — Under 
the  law  at  present  the  defendant  is  the  only   one 
who  can  appeal  ;  I  think  the  prosecution  should 
have  the  right  of  appealing  too.     I  am  not  aware 
that  the  defendant  can  hold  an  appeal  over  to  the 
second  Circuit  Court. 
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Mr.  1298.     Chairman.']    Section     thirty? — I    do    not 

1  n.nTee  with  this  section  at  all."  Under  the 
Mivscnt  law  a  Magistrate  has  no  discre- 
tion as  to  whether  to  send  preparatory 
examinations  to  the  Attorney -General.  See  section 
twelve  of  Act  8  of  1852.  This  section  thirty  ;is 
drafted  is  quite  impossible.  A  man  may  be  com- 
mitted for  trial  on  a  serious  offence,  claim  to  be 
tried  by  a  Magistrate,  and  the  Attorney-General 
must  remit  the  case  to  the  Magistrate.  The  case 
may  be  one  where  the  punishment  should  be 
severe,  and  the  Magistrate's  jurisdiction  is  limited, 
under  Act  43  of  1885,  to  twelve  months.  This 
would  be  absurd.  The  present  procedure  of  leav- 
ing the  question  of  trial  before  a  jury  or  Magistrate 
to  the  Attorney -General  is  sound,  and  I  do  not 
think  can  be  improved  upon.  If  a  prisoner  wishes 
specially  to  be  tried  by  a  jury  or  Magistrate  there 
is  nothing  to  prevent  him  making  that  request, 
and  the  Attorney -General  will  no  doubt  give  it 
every  consideration.  I  suggest  that  section  thirty 
be  deleted. 

1299.  Mr.  Brown.]  Would   you  be  in  favour  of 
the  question  being  put  to  the  accused,  "  Do  you 
wish  to  be  tried  by  a  jury  ?'' — Yes. 

1300.  Because  he   will  not  think  of  asking  the 
Magistrate  himself  ? — Yes,  I  think  that  would  be 
very  good. 

1301.  Are  you  in  favour  of  the  Magistrate  who 
starts,   conducts  and  hears  the   case  throughout, 
finally  adjudicating  the  case  ? — Yes. 

1302.  Mr.    Wessels.]    Are   you  in   favour   of   or 
against  section  thirty  ? — Against  it.    I  do  not  think 
an  accused  person  should  claim  that  as  a  right, 
but  if  he  wants  his  case  to  go  to  a  jury  the  Magis- 
trate can  make  a  note  of  it  and   send  it  to  the 
Attorney-General. 

1303.  You  think  the  decision  should  rest  abso- 
lutely with  the  Attorney- General  ? — Yes. 

1304.  I    suppose     in     the    generality    of    cases 
remitted  to  the  Magistrate  for  adjudication  there 
is  either  a  plea  of  guilty  or  otherwise  the  circum- 
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stances  disclosed  in  the  record  are  of  so  simple  a       Mr. 

nature  that  there  is  no  difficulty  in  deciding  the 

case  ?— Yes.  Nov  19<190! 

1305.  Mr.  Brown^]  Are  you  in  favour  of  having 
preliminary   examinations  in   cases   of  rape   and 
such  like  heard  in  camera  ? — Yes.     At  present  the 
only  case  the  Magistrate  can  take  in  camera  are 
cases  under  the  Contagious  Diseases  Act.     Oth sr 
cases,   of  whatever  nature  they   are,   have  to  be 
tried  in  open  court. 

1306.  What  do  you  think  of  the  idea  of  hearing 
such  cases  in  camera  ? — I  should  'like  very  much 
to  be  able  to  do  it,  because  at  times  some  horrible 
cases  come  into  court. 

1307.  Chairman.']    What   is  the   next   point  ? — 
Section   thirty-one.     I  have  no  objection  to   this 
section,  provided   the  words    "  or  Justice  of   the 
Peace  "  mentioned  twice  be  deleted. 

1308.  Section  thirty-two  ?— If  the  word  "shall" 
in  line   66   be   deleted   and   the   word  "  may "  be 
inserted  after  "  Magistrate  "  in  line  (57,  I  have  no 
objection  to  this  clause. 

1309.  And  section  thirty-three  ? — No  objection. 

1310.  Have  you  any  observations  with  regard  to 
the  Schedule  ? — I  have  no  objection  to  sections  one 
to  six  of  the  Schedule. 

1311.  Mr.  H   S.  van  ZyL}    With  regard  to  the 
filing   of  pleadings,   do  you  think  it  is  desirable 
there   should   be    pleadings    in    the    Magistrate's 
Court  ? — Yes.    The     present    procedure    is   most 
unsatisfactory.     The  procedure  we  had  in  Bechu- 
analand  and  Griqualand  West  of  filing  pleadings 
before  2  o'clock  the  previous  day  was  very  much 
more  satisfactory. 

1312.  Is  it   not   undesirable   to    first   bring  the 
parties  into  Court  before  you  make  an  order  that 
pleadings  should  be  filed  ? — Yes. 

1313.  There  is  unnecessary  expense  incurred  if 
you  first  bring  the  people  their  i'our  or  five  hours' 
distance  to  the  court,  and  then  issue  an  order  for 
pleadings    to    be    filed,    and    at    the    same   time 
putting     the     hearing     of     the     case     off      for 
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Mr.  some  days? — Yes.  I  think  the  better  pro- 
r<*'  cedure  is  to  file  the  plea  the  day  before. 
SOT.  19, 1909.  AS  the  law  stands  now,  a  Magistrate  can  give 
judgment  without  taking  evidence  in  all  cases  of 
debt  and  liquid  claims.  It  often  happens  that  the 
defendant  comes  prepared  with  all  his  witnesses, 
but  the  plaintiff  has  not  his  witnesses,  and  the 
plaintiff  is  let  in  for  the  costs.  The  defendant  is 
quite  right  to  defend  the  case,  but  the  plaintiff  is 
not  ready.  If  the  plea  had  been  filed  the  day  be 
fore  you  would  not  have  that. 

1314.  If  the  plaintiff  lived  a  long  distance  off,  a 
day's  journey  say,  and  the  pleadings  were  filed  the 
day  before,  he  would  have  no  knowledge  of  that  ? — 
That  is  simply  a  question  of  extending  the  time. 
I  am  in  favour  of  the  pleadings  being  filed  a  certain 
time  before  the  case  comes  on.    If  48  hours  for  the 
service  of  summons  is  not  sufficient,  extend  that 
time,  and  then  a  man  will  know  if  he  has  to  bring 
witnesses  for  his  case  or  not. 

1315.  You  were  a  Magistrate  in  Bechuanaland 
and  in  Griqualand  East  ? — In  Bechuanaland,  but 
not  in  Griqualand  East. 

1316.  And  you  had  a  different  system  there  ?— - 
Yes ;  the  procedure  in  the  Magistrate's  Court  there 
was  that  the  pleas  had  to  be  filed  by  2  o'clock 
the  previous  afternoon  before  the  case  came  on. 

1317.  And  you  found  that  worked  well  ? — Yes. 

1318.  It  worked  better  than  our  system  ? — Yes, 
our  present  procedure  is  most  unsatisfactory. 

1319.  Chairman.']  Have  you  anything  else  to  say 
on  the  Schedule? — With  regard  to  clause  seven  of 
the   Schedule,   I  think   the  present  procedure    is 
quite  satisfactory.  At  present  you  file  your  appeal 
before  the  next  Court  day.     When  you  file  your 
appeal  you  have  to  deposit  £1    17s.  6d.,  and  you 
have   fourteen   days  to  decide  whether  you  will 
prosecute  that  appeal  or  not.     If  you  withdraw 
the  appeal  within  the  fourteen  days  you  get  your 
£1  17s.  6d.  returned. 

1320.  Mr.  Brown.]   Would  you  not  be  in  favour 
of  saying  a  certain  number  of  days  ?     Is  not  "  next 
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Court  day  "  a  rather  difficult  problem  in  a  case       Mr. 
where  the  Court  sits  daily  ?— All  Courts  sit  daily,  G  J- 
but   Mondays   and   Thursdays   or    Tuesdays   and Nov  i9, 
Fridays  are  fixed  days  for  civil  business. 

1321.  Do  you  see  any  objection  to  altering  it  to 
three   days  instead  of  the  next  Court  day  ? — No,         * 
but  I  prefer  the  present  arrangement. 

1322.  In  Port  Elizabeth  Tuesdays  and  Thursdays 
are   Civil   Court   days.      Do   you   think    between 
Tuesday  and  Thursday  a  reasonable  time  ? — I  do 
not  know  about  Port  Elizabeth. 

1323.  Chairman.']    Have   you   any  objections  to 
the  Schedule  as  a  whole  ? — No  ;  I  have  no  special 
objections. 

1324.  Mr.  Louw.]  Do  you  think,  taking  the  Bill 
as  a  whole,  it  is  going  to  cheapen  litigation  ? — No, 
because  you  have  provision  for  costs  all  over  the 
place  in  the  BiJl. 

1325.  Do  you  not  think  that  one  of  the  things  at 
which  the  Bill  aims  is  to  assist  the  creditor  more 
than  he  is  assisted  under  present  circumstances  ?       ^ 
—Yes. 

1326.  To  assist  the  creditor  as  against  the  debtor  ? 
— Yes  ;  and  I  think  that  is  reasonable. 

1327.  Do  you  not  think  that  in  this  Colony  we 
have  a  very  indiscriminate  manner  of  giving  credit, 
which  ought  to  be  discouraged    rather    than    be 
protected  ? — The  only  extension  of  protection  you 
have  given  is  with   regard  to  civil  imprisonment 
when  the  debtor  goes  to  another  district.      The 
tendency  in  this   country  is  undoubtedly  to  give 
credit ;    one   sees  that   especially   in   the   Native 
Territories. 

1328.  Mr.    Oosthtdsen.]    Do  you  think  this  Act 
will   bring  more  litigation   into  the  Magistrate's 
Court  ? — Undoubtedly,  very  much  more. 

1329.  Do  you   think  it  will  assist  in  this  way, 
that   cases   which   at   the  present  time    are    not 
brought  into  Court  at  all,  on  account  of  the  diffi- 
culty and  the  costs  that  would  have  to  be  incurred 
in  the  Supreme  Court,  will  be  brought  into  the 
Magistrate's  Court  ? — Yes. 

[A.10— '09.1    Resident  Magistrate's  Court  Amendment  Bill.  R 
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Mr.  l:>;tt).  TluMvi'oiv  in  certain  instances  it  would  bo 

•  for  the  good  of  the  public  ?— Yos. 

fov.  19,  nun.1  i;tti.  Mr.  H.  S.  ran  Zt//.]  Then  you  were  not 
quite  correct  when  you  said  it  would  not  cheapen 
litigation  ? — It  would  increase  the  expense  of  going 
to  tho  Magistrate's  Court,  but  it  would  be  still 
more  expensive  to  go  to  the  Supreme  Court. 

1332.  By  increasing  the  jurisdiction  of  the  Magis- 
trate, and  enabling  certain  cases  which  WITI> 
formerly  heard  before  the  Supreme  Court  to  be 
heard  in  the  Magistrate's  Court,  litigation  in  those 
cases  would  be  cheaper  ? — Yes,  it  would  be  cheaper 
in  those  cases.  I  was  only  referring  to  the  Magis- 
trate's Court  when  I  said  that  the  cost  of  litigation 
would  not  be  cheapened. 


Wednesday,  24th  November,  1909. 
PRESENT  : 

The  ATTORNEY-GENERAL  (Chairman). 


Mr.  W.  P.  Schreiner. 
Mr.  Upington. 
Mr.  H.  S.  van  Zyl. 
Mr.  Wessels. 
Mr.  D.  M.  Brown. 


Mr.  Cronwriofht- 


Schreiner 


Mr.  Oosthuisen. 
Mr.  Louw. 
Mr.  C.  J.  Krise. 


[In  the  absence  of  the  Chairman,  Mr.  Cronwright- 
Schreiner  took  the  chair]. 

Mr.  Malcolm  William  Searle,  K.C.,  examined. 
Mr.  1333.  Acting  Chairman.']  You  are  a  barrister-at- 


1334.  Have  you  read  the  Bill  which   is  before 
24,  1909.  this  Committee  ?—  Yes. 

1335.  The  Committee  would  like  your  opinion 
upon  the  Bill.     Perhaps  the  best  way  would  be 
for  you  to  take  the  Clauses  seriatim  and  give  your 
remarks  upon  them  ;  will  you  do  that  ?  —  Yes.     I 
may  say  I  have  read  the  Bill,  though  I  have  not 
been  able  to  give  it  quite  as  close  attention  as  I 
would  have  liked  to  do,  and  as  I  would  have  done 
had  I  had  a  little  more  time.     I  did  not  know 
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until  a  day  or  two  ago  that  I  was  to  be  asked  to       Mr. 

M      \\T      Q 

give  evidence.     I  would  also  point  out  that  I  have       jjjf 
not  had  an  opportunity  of  consulting  other  mem-  ,     — 
bers  of  the  Bar,  so  that  anything  I  may  say  is  my  K 
own  personal  view  in  the  matter,  and  would  not 
necessarily  be  agreed  to  by  other  members  of  the 
Ear  in  Cape  Town. 

1336.  Am  I  right  in  assuming  that  you  have  not 
much  practical  knowledge  of  the  working  of  the 
Magistrate's  Court  ? — I  have  not   much   personal 
practical  knowledge  of  the  working  of  the  Magis- 
trate's Court  so  far  as  having  been  into  the  Court 
is  concerned.      From   time   to    time   I  have  been 
there,  though  not  for  many  years  past.     Of  course, 
one  has  seen  a  good  deal  of  the  effect  of  the  work- 
ing of-  the  Magistrate's  Court   in   appeals  to  the 
Supreme  Court,  and  one  is  also  very  often  consul- 
ted upon  matters  of  Magistrate's  Court  procedure. 
so  that  most  of  these  sections  and  amendments,  if 
not  all,  have  come  under  one's  observation  from 
time  to  time  during  the  course  of  one's  practice. 
As  I  say,  I  have  not  had  much  practical  experience 
of  conducting   cases  in    the   Magistrate's    Court, 
though  I  had  a  certain  amount  many  years  ago. 
We   have   unfortunately    not   had   a   meeting  of 
members  of  the  Bar  to  consider  this  Bill,  conse- 
quently it  is  impossible  for  me  to  give  the  Com- 
mittee any  general  idea  of  what  the  Bar  as  a  body 
thinks  of  it. 

1337.  What  are  the  main  points  in  which  you 
think  the  Act  might  with  advantage  be  amended, 
if  such  points  exist  ? — I  think  that  section  four  is 
a  good  amendment.      Considerable  difficulty  has 
been  experienced  with  regard  to  the  interpretation 
of  the  law  as  it  exists,  and  certain  hardships  have 
arisen  in  respect  of  the  jurisdiction  of  the  Magis- 
trate's Court  with  regard  to  people  residing  in  one 
district  and  having  a  business  in  another  district. 
I  think  section  four  is  a  good  amendment.     With 
regard   to   section    five,     I    understand  that    the 
amendment  has  been   mainly   brought  about  on 
account   of  difficulties  that  have  been  caused  in 
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Mr-  executing  decrees  of  civil  imprisonment  when 
K.O.  people  have  left  the  district.  Of  course,  the  section 
r  27  <K)q  is  wider  in  its  terms  than  that,  but  I  know  there 
'  have  been  difficulties  of  that  character,  and  on 
the  whole  I  think  that  the  amendment  is  good, 
provided  that  it  is  made  clear  that  the  Court  is 
always  to  keep  in  touch  with  the  defendant 
by  giving  notice  to  him  or  to  his  attorney  of 
the  proceedings  at  the  different  stages.  I  can 
quite  imagine,  if  nothing  of  that  sort  were  done, 
that  there  might  be  a  case,  which  stood  over  say 
sine  die,  left  over  for  a  long  time,  as  some  cases  are 
in  Magistrates'  Courts,  and  then  mooted  again 
long  after  the  defendant  had  left  the  district  alto- 
gether. Such  a  case  might  be  taken  up  again  by 
the  plaintiff  and  brought  before  the  Magistrate 
and  the  Magistrate  might  then  give  judgment 
against  the  man  long  after  he  had  left  the  district 
and  when  he  had  not  an  opportunity  of  putting, 
his  defence  before  the  Court.  I  think  there  ought 
to  be  something  in  section  five  making  it  clear 
that,  when  the  Magistrate  takes  up  a  case  after  the 
defendant  has  removed  from  his  jurisdiction,  he 
shculd  be  satisfied  that  the  defendant,  or  someone 
authorised  to  act  on  his  behalf,  has  been  notified 
of  what  is  going  on.  Subject  to  that  I  think  the 
Clause  a  good  one.  Clause  Six  I  think  a  very  good 
and  desirable  Clause.  I  an:  certainly  in  favour  of 
increasing  the  Magistrate's  jurisdiction,  and  I 
think  that  £50  is  a  very  fair  limit  to  increase  it  to 
in  illiquid  claims,  which  is  the  main  provision  in 
section  six.  Sub-section  (1)  of  this  Clause  merely 
extends  the  class  of  documents  in  respect  of  which 
the  Magistrate  has  jurisdiction  up  to  £250.  I 
approve  of  sub-section  (1),  as  I  think  it  is  an 
advantage  to  cover  all  those  documents.  And  1 
think  the  Magistrate's  Court  jurisdiction  might 
very  well  be  increased  to  £50.  I  think  it  a  very 
great  hardship  that  people  should  have  to  come 
fro  n:  a  far  distance  to  the  Supreme  Court,  or  to  the 
Eastern  Districts  Court,  or  to  the  High' Court,  in 
cases  of  small  claims  under  £50,  and  have  to  incur 
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the  very  great  expense  in  connection  with  their       Mr. 
witnesses.      I    also    agree    with    sub-section    (3).  M'WK.cT 
I    approve    of    the    whole    of     Clause     Six.      I 
also     think     section     seven,     as     amended,      jg^07-2^1 
a      good      section.       The      principle     of     it     is 
good.     With  regard   to   section   eight,  I  think   a 
Clause  of  that  character  ought  to  follow  on  section 
•six.  Section  nine  I  also  think  a  good  Clause.  There 
has  been    very  great   inconvenience   caused,   one 
knows,  by  the  absence  of  a  Clause  of  that  character 
in  the  present  Act.     With  regard  to  Clause  Ten,  I 
think  it  is  in  the  right  direction,  if  it  is  necessary, 
but  I  should  doubt  myself   if  such   a  Clause   is 
necessary.     I  do  not  disapprove  of  this  Clause  in 
#ny  way. 

1338.  The   witnesses  we   have   had    before    the 
•Committee  do  not  disapprove  so  much  of  cash  as 
•of  the  equivalent   certificates   of   shares.     Would 
you  be  prepared  to  let  shares  in  companies  and 
•corporations  and  that  kind  of  thing  be  attached  ? 

-Yes,  I  think  so. 

1339.  And  with  regard  to  section  eleven  ? — I  am 
not  sufficiently  acquainted  with  the  facts  to  say 
whether  difficulties  really  have  arisen  from  the 
present  procedure.     So  far  as  I  am  aware,  there 
have  been  no  serious  difficulties  ;  still  I  think  it  is 
a  good  Clause  on  the  whole.     I  think,  however, 
that  as  it  is  put  it  is  rather  vague.    I  would  prefer 
the  words  to  be  inserted  :  "  The  following  shall  be 
added  to  Clause  fifty-three  of  the  Principal  Act." 
If  you  say  the  clause  shall  be  amended  and  ampli- 
fied it  is  by  no  means  clear  that  it  is  an  addition. 
In  fact,  I  thought  at  first  that  it  was  to  take  the 
place  of  a  previous  part  of  the  section  fifty- three, 
but  I  now  understand  it  is  not  to  take  the  place 
of  anything  at  all  but  is  an  addition,  so  that  I 
think  it  should  be  made  clear  by  saying,  "  The 
following  shall  be  added  to  section  fifty- three  of 
the  Principal  Act."    With  regard  to  section  twelve, 
this   seems   to   me   to   be   a  good  Clause  as   it   is 
amended,  being   able   to   attach   property   in   the 
hands  of  a  third  party. 
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M,  1;>10.  Does  not  striking;  out  the  words  "or  part 

irl<N  owner  "  niter  the  gist  of  the  Clause  ?  Cannot  the 
Court  now  attach  property  in  the  hands  of  a  third 
l°9'  party  and  then  have  an  interpleader  ? — Yes  ;  but 
I  thought  this  was  in  the  nature  of  a  sort  of 
Lrarnishee  order.  I  thought  it  might  refer  to  a 
debt  owed  by  another.  I  thought  that  was  the 
main  object  of  this  Clause,  and  rather  read  it  in 
that  way  as  intending  to  attach  a  debt.  At  the 
present  time  the  Supreme  Court  gives  these  orders, 
but  I  do  not  think  the  Magistrate's  Court  has  the 
power  to  give  such  an  order,  and  so  far  as  that  is 
concerned  T  thought  it  a  good  Clause.  Section 
thirteen  really  follows  on  section  twelve.  Section 
fourteen  seems  to  me  to  refer  to  contempt  of  Courtr 
and  I  do  not  think  it  has  anything  special  to  do 
writh  sections  twelve  and  thirteen.  It  refers  to  all 
attachments.  1  should  have  thought  myself  that 
exceptional  cases  of  that  character  might  have 
been  dealt  with  by  the  Supreme  Court.  In  fact.  I 
know  such  cases  have  been  dealt  with  by  the 
Supreme  Court.  There  is  certainly  one  reported 
cafce  that  I  know  of  where  that  was  done,  and  I 
think  there  are  more. 

1341.  It  specially  refers  to  the  two  preceding- 
sections  ? — Yes.  I  see  no  objection  to  it.  Those 
are  really  mainly  the  sections  which  I  approve  ofr 
and  I  am  afraid  that,  broadly  speaking,  I  dis- 
approve of  the  second  part  of  the  Bill.  1  do  not 
disapprove  of  the  whole  of  it,  but  I  disapprove 
of  a  great  deal  of  the  second  part  of  the  Bill,  and  I 
think  it  is  a  pity  to  tack  that  on.  With  regard  to 
section  fifteen,  I  am  not  in  favour  of  that  section 
at  all.  I  think  it  is  a  great  pity  to  increase  the 
facilities  of  civil  imprisonment  or  the  costs  to  be 
allowed  to  a  person  who  is  making  use  of  that 
remedy.  Certainly  in  England  the  experience  of 
Judges  and  Magistrates  is  rather  going  the  other 
way,  and  I  do  not  think  that  further  facilities 
should  be  given  to  those  who  seek  that  particular 
remedy.  I  think  we  have  quite  sufficient 
facilities  at  present,  and  I  would  not  be  in 
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favour  of  increasing  them.  This  applies  Mr. 
really  to  sections  fifteen,  sixteen  and  seventeen. M-  \|ea 
I  admit  there  are  exceptional  cases,  but  I  think, 
broadly  speaking,  it  is  more  harmful  to  deal  withNov'2i'1! 
it  in  this  way,  and  I  would  rather  let  the  law  stand 
as  it  is.  The  same  remarks  apply  in  my  view 
with  regard  to  sections  eighteen,  nineteen  and 
twenty.  I  see  what  is  to  be  said  for  these  sections, 
and  possibly  it  may  be  logical  to  pursue  to  the 
very  last  the  tenant  whose  goods  are  being  dis- 
trained and  so  on,  but  I  am  not  in  favour  of  giving 
the  very  uttermost  farthing  to  the  man  who  wants 
to  oust  his  tenant.  I  would  rather  not  see  these 
sections  eighteen,  nineteen  and  twenty  put  in,  and 
I  very  strongly  object  to  section  twenty- one.  As 
printed  section  twenty-one  is  most  objectionable. 
I  see  now  it  has  been  amended.  I  have  not  seen 
these  amendments  before.  I  think  it  very  ob- 
jectionable to  say  that  in  every  circumstance  a 
man  must  be  sold  out.  The  amendment,  I  see, 
modifies  the  section  very  much.  It  allows  the 
Magistrate  to  tax  and  allow  the  costs  before  the 
goods  are  released.  I  am  not  sufficiently  acquain- 
ted with  the  facts  to  say  whether  there  is  really 
any  great  hardship  as  the  law  at  present  exists, 
but  even  if  there  is  some  possible  hardship  as  it 
at  present  exists,  I  would  rather  see  the  law  re- 
main as  it  is,  because  I  do  not  think  it  advisable 
that  costs  should  be  piled  up  in  cases  of  this 
character  at  all.  At  the  same  time  there  might  be 
cases  where  I  suppose  the  15s.  would  be  quite 
inadequate.  Upon  the  whole,  after  seeing  the 
amendment  proposed,  I  think  I  should  prefer  to 
leave  the  law  as  it  is  now.  I  cannot  say  that  I  am 
in  favour  of  section  twenty -two  either  at  the 
present  time.  It  seems  to  do  away  absolutely 
with  any  admitted  enrolled  agents,  and  I  cannot 
help  thinking  that  there  may  be  places  opened  up 
where  it  might  be  advisable  still  to  have  agents. 
Of  course,  as  you  are  aware,  agents'  rights  are 
limited.  Those  who  are  admitted  now  are  limited 
to  the  place  where  they  are  admitted.  I  cannot 
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Mr.       help  thinking  it  might  bo  a  hardship  on  the  public 
i.ct*  it  7OU  (1°  "way  with  them  entirely. 

[During  the  last  answer  the  Attorney-General 
9'  entered  the  room  and  took  the  Chair.] 

1342.  Chairman.]  Do  you  consider  that  the  pro- 
visions of  the  existing  law,   whereby  no  agent 
shall  be  enrolled  in  any  place  where  there  arc  two 
attorneys  practising,  is  a  sufficient  protection  ?— 
Yes.     Take  a  place  just  starting,  where  there  is 
only  one  attorney  practising.     There  may  be  small 
townships  to  which  two  attorneys  would  not  rush 
at  once,  and  if  section  twenty-two  were  made  law 
there  would  be  no  chance  for  any  agent  to  be 
admitted. 

1343.  In  such  circumstances,  if  a  second  attorney 
were  not  there,  it  might  be  a  very  desirable  thing 
that  a  law  agent  be  allowed  to  practise,  so  that 
there  should  be  two  practitioners  ? — So  it  occurred 
to  me. 

1344.  The  promoters  represent  that  this  provision 
in  section  twenty-two  is  really  hanging  together 
with  the   subsequent   sections  providing  for   the 
joint  practice  of  attorneys  with  law   agents,  and 
their  point  is  that  they  are  making  certain  provi- 
sions here  in  favour  of  law  agents — by  allowing 
for  partnerships  and  so  on — and  that  being  so  they 
consider  it  will  be  a  sort  of  sop  to  the  attorneys 
if  they  provide  that  there  shall  be  no  more  law 
agents? — I  was  looking  at  it  from  the  public  point 
of  view.     It  seems  to  me  that  in  small  communi- 
ties just  starting  there  will  be  many  cases  where 
only  one  attorney  will  be  practising,  and  then  it 
will  be  impossible  for  one  of  the  parties  to  a  suit 
to  get  any  one  to  take  his  case. 

1345.  What    is    your    opinion    with    regard    to 
section  twenty-three  ? — I  do  not  think  I  have  any 
objection  to  section  twenty-three.     It  seems  to  me, 
however,  if  I  may  say  so,  a  little  out  of  place  in 
this  Bill — referring  to  advocates  and  attorneys  and 
so  on.     Still,  I  have  read  through  the  provisions 
of  sections  twenty-three  and  twenty-four,  and  I  do 
not  think  I   can  offer  any  criticism  upon  them.     I 
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think  they  are  satisf actor v,  if  they  are  to  come  in       Mr. 
the  Bill  at  all.  M  ** 

1346.  As  to   the  punishment  of  the  offence  ofXT 

N^ov  *^4   1 

"  falsely  acting  as  a  duly  qualified  practitioner," 
would  not  any  person  who  did  that  be  amenable 
to  prosecution  as  the  law  stands  now  ? — I  should 
think  he  would. 

1347.  If  a  man  falsely  represented  himself  as  a 
duly  qualified  practitioner,  and  did  practice  and 
take  fees  as  such,  would  he  not  be  obtaining  money 
under  false   pretences  ? — I   take  it   he  would.     I 
take  it  the  common  law  would  apply  to  that.  * 

1348.  Is    there    really    any    necessity    for    this 
section  ? — No,  I  am  inclined  to  think  there  is  not. 
I   have   not   felt  at  all   enthusiastic  about   these 
clauses  going  in,  but  I  do  not  think  I  can  suggest 
any  amendments  of  them  particularly. 

1349.  You  do  not  desire  to  say  anything  particu- 
lar about  the  provisions  in  section  twenty-four  for 
partnerships  between  qualified  men  and  laymen  ? 
I  think  the  practice  is  condemned  at  the  present 
time,  is   it   not ;  I   understood  it  was  at  present 
condemned.      At   any   rate,   I   take  it   that   with 
regard  to  attorneys  that  is  the  case  ? — This  really 
only  enlarges  it  with  regard  to  agents,  as  I  under- 
stand it. 

1350.  Of  course,  the  real  point  about  this  clause 
is  that  inferentially  it  legalises  partnerships  be- 
tween attorneys  and  agents  ? — Yes. 

1351.  On   that    point   what   do   you   say  ? — One 
knows  that  it  is  so  very  frequently  the  case  through- 
out the  country  that  I  think  it  would  probably  be 
a  very  difficult  thing  to  stop.     I  think  if  one  had 
to  do  it  all  over  again  one  would  not  allow  such 
partnerships  to  be  entered  into,  but  I  see  a  difficulty 
now  in  interfering  with  what  I  understand  is  such 
a,  very  common  practice  throughout  the  country. 
That  being  so,  I  think  it  would  be  better  to  leave 
it  as  it  stands.     I  do  not  fancy  that  people  generally 
are  prepared  to  make  the  thing  punitive  against 
any  one  conducting  operations  in  this  manner. 

1352.  What  do  you  say  with  regard  to  section 
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Mr         twenty-live  ? — T   pn-IVr   to    leave   the   law  as  it    is. 

uK?rle' I  am  against  section   twenty-livens  printed   in  the 

Ittll.     The  amendment  proposed  makes  the  inquiry 

'  more  elaborate  than  under  the  present  law,  and 

1  suppose  what  is  aimed  at  is  that  at  the  present 

time  these  inquiries  are  not  sufficiently  searching 

and    not    conducted    with    sufficient    regularity. 

I  think  the  amendment  is  a  great  improvement  on 

the  section  as  it  stood. 

1353.  With  regard  to  the  amended  section  twenty  - 
five,  do  you  not  think  that  the  control  now  exer- 
cised by  Magistrates  over  agents  practising  in  their 
Courts  is   sufficient  ?    They  can  deal  with   those 
agents  ;   they  have  control  over  them  ? — Yes. 

1354.  Is  it  a  necessary  thing  to  take  from  the 
Magistrate  the  control  over  the  practitioners  prac- 
tising in  his  Court,  aiid  who  are  confined  to  that 
Court,  and  execute  this  elaborate  arrangement  for 
bringing  the  matter  before  the  Supremo  Court  ?— 
I  do  not  think  it  necessary.     I  cannot  see  there  is 
any  great  evil  arising  out  of  the  present  condition 
of  things. 

1355.  If  an  agent  misbehaves  himself  the  Magis- 
trate can  strike  him  off  the  roll  ? — Yes. 

1356.  What  are  your  next  remarks  ? — With  regard 
to    section  twenty-six,   the  amendment  is  a  great 
improvement  on  the  section  as  printed  in  the  Bill. 
The  only  remark  I  had  to  make  was  that  it  would 
be  very  difficult  to  work  it  out  as  the  section  was 
drafted.     As  amended  I  think  it  is  a  good  section. 
I  have  no  objection  to  section  twenty-seven.   With 
regard  to  section  twenty-eight,  the  only  amend- 
ment I  was  going  to  suggest,  though  I  am  not  sure 
it  is  absolutely  necessary,  is  that  it  might  be  made 
to  read,  •'  advocates  and  attorneys  of  the  Supreme 
Court,  Eastern  Districts  Court,  and  High  Court." 
I  think  there  may  be  advocates  of  the  Eastern 
Districts  Court  and  of  the  High  Court  who  are  not 
advocates   of  the   Supreme   Court.     You   do    not 
want  to  exclude  such  persons.     With   regard   to 
section  twenty-nine,  the  Act  referred  to,  No.  35  of 
1893,  I  think  applies  to  stock  theft  offences,  and 
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no  period  for  appeal  is  provided  there  at  all.     Act       Mr. 
No.  21  of  1876  says  four  days.     While  upon  that,  it  M"  \scear 
might  be  advisable,  if  I  might  be  allowed  to  sug- 

C?  cj       "\Tr\T7     9J.     1  QfiQ 

gest  it,  to  consider  the  point  whether  the  words 
"  should  such  appeal  not  be  prosecuted  "  might  not 
be  elaborated  in  such  a  way  as  to  enable  a  man  to 
have  his  clear  41  days  for  setting  down  his  case. 
I  have  known  of  cases  of  hardship  where  the  man 
was  convicted  and  put  his  papers  in  the  hands  of 
some  attorney  or  agent,  as  the  case  may  be,  but 
nothing  was  done  until  towards  the  end  of  the  41 
days,  say  a  week  before  the  41  days  elapsed.  He 
then  came  to  the  Registrar  to  set  down  his  case, 
and  was  told  there  was  no  Court  day  on  which  he 
could  set  it  down.  He  has  even  applied  to  the 
Court,  and  the  Court  has  held  that  the  case  cannot 
be  heard  at  all  if  there  does  not  happen  to  be  a 
Court  day  on  which  he  can  set  it  down  within  the 
41  davs. 

»/ 

1357.  Mr.  Upington.~]  Does  not  the  Court  grant 
an  extension  in  such  circumstances  ? — I  know  a 
case  where  they  would  not  do  so. 

1358.  When  application   was   made  within  the 
41  days  ? — Yes. 

1359.  And  there  was  no  clear  Court  day  ? — Yes. 

1360.  Chairman.']     That    is     an     extraordinary 
procedure  ? — The  Court  held  that  the  case  must  be 
prosecuted  ;  that  is,  must  be  put  down  on  a  date 
for  hearing  within  the  41  days. 

1361.  It  might  bo  that  even  if   the  man   took 
every  precaution  to  put  the  case  down  within  41 
days  the  state  of  the  roll  might  be  such  that  he 
could  not  get  a  day  ? — Perhaps  I  did  not  make 
myself  clear.     It  was  not  a  case  of  the  state  of  the 
roll  at  all,  but  there  was  no  sitting  of  the  Court. 
There  happened  to  be  no  Court  day  upon  which 
the  case  could  be  set  down  for  trial.     It  was  out 
of  term.     It  seems  to  me  to  be  more  reasonable  to 
allow  a  man  his  41  days  within  which  he  can  set 
down  his  case.     Let  him  set  it  down  within  the  41 
days,   provided  he   sets  it   down  in   a  reasonable 
time  for  the  Court  to  take  it  affcor  the  41  days      I 
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think  people  are  misled.  A  man  thinks  he  has  41 
days,  and  he  comes,  say  after  34  days — of  course,  he 
should  not  be  so  late,  still  lie  does  come  as  late  as 
that.  Then  he  finds  he  cannot  set  his  case  down 
within  the  41  days  because  there  is  no  Court  day 
upon  which  he  can  set  it  down.  In  such  circum- 
stances the  Court  has  held  that  the  case  cannot 
proceed  at  all.  "With  regard  to  section  thirty,  I 
think  it  is  very  doubtful  whether  any  change  is 
necessary.  AVith  regard  to  the  proviso  to  this 
section  proposed  in  the  amendments,  even  with 
that  I  am  not  prepared  to  say  it  is  a  change 
that  it  is  necessary  or  advisable  to  make. 
I  kno\v  there  is  a  strong  feeling  in  certain 
quarters  about  this,  where  a  man  is  supposed 
to  have  a  better  chance  before  a  jury 
than  before  a  Magistrate,  and  when  a  case  is 
remitted  the  man  sometimes  thinks  that  he  is 
necessarily  going  to  be  convicted.  But  after  all 
that  is  not  the  law  in  any  way,  and,  as  far  as  1  am 
aware,  I  think  the  practice  shows  that  Magistrates 
do  not  regard  it  that  when  a  case  is  remitted  to 
them  it  is  in  the  slightest  way  a  direction  to  them 
one  way  or  the  other.  It  is  not  intended  to  be, 
and  I  do  not  think  it  is  regarded  as  such.  And 
the  result  of  the  proposed  change,  I  think,  may  be 
that  you  may  get  a  large  number  of  cases  of  a 
comparatively  insufficiently  important  character 
or  nature  tried  before  a  jury.  At  the  same  time  I 
am  quite  aware  that  my  views  are  not  held  by  a 
great  many  people.  With  regard  to  section  thirty- 
one,  it  seems  to  me  to  be  a  good  principle,  but  it 
appears  to  me  to  be  rather  too  vague,  and  I  think  it 
might  be  taken  advantage  of  in  certain  cases.  I 
think  what  is  proposed  here  should  not  be  done  in 
every  case,  and  I  am  of  opinion  that  the  words 
4'  unable  to  attend  Court  in  person  "  ought  to  be 
elaborated.  It  ought  to  be  made  to  apply  only  in 
special  cases,  but  in  special  cases  I  think  it  is  a 
very  good  principle.  I  think  the  Magistrate 
should  be  satisfied  that  there  is  good  reason  why 
the  man  does  not  attend  the  Court,  otherwise  it  is 
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verv  simple  for  a  person  to  say  he  is  unable  to       Mr. 
attend.      If  the  word  "or"  in  line  53  were  taken M 'WK.cearl 
out  and  the  word  "  and  "  substituted  it  would  be 
an  improvement,  and  I  think  the  section  might   OVt2)1 
still  further  be  strengthened  in  the  way  I  have  in- 
dicated.     With  regard  to  section  thirty-two,  the 
same  words  are  used,  "  who  is  unable  to  attend 
Court  in  person."     Otherwise  I  think  it  is  a  good 
section.      I   do   not   know   about  the  word  "  im- 
politic "  ;  I  suggest  "  unreasonable." 

1362.  I  was  going  to  suggest   that  the   section 
would   be   improved  by  the  omission   of  all  the 
words   from    "  and  upon,"   in    line   67,   down  to 
"  impolitic,"  in  line  69  ? — I  do  not  think  any  hard- 
ship would  be  done  by  leaving  out  those  words.    In 
any  case  I  would  omit  "  impolitic "  and  put  in 
';  unreasonable."      With  regard  to  section  thirty- 
three,  I  think  that  is  a  good  section.     There  again, 
instead  of  "  impolitic  "  I  think  it  would  be  better 
to  have  "  unreasonable."     In  fact,  the  part  might 
be  struck  out  from  "  and  if  there  be  no  reasons  " 
down  to  "  such  place,"  in  lines  22,  23  and  24.   And 
"  may  "  should  be  inserted  instead  of  "  shall  "  in 
line  9. 

1363.  That  also  applies  to  section  thirty-two  in 
line  66  ? — Yes  ;  and  leave  out  that  part  about  con- 
tagious illness. 

1364.  There  is    a  proposed  new   section  thirty- 
four  ;  what  is  your  opinion  of  that  section  ? — If 
there  is  any  danger  that  the  Schedule  would  not 
be  regarded  as  effective,  I  think  it  might  be  as 
well  to  put  that  in. 

1365.  Then  section  thirty-four  as  printed  would 
become  section  thirty-five  ? — Yes. 

1366.  What  about  the  Schedule  ?— With  regard 
to  the  Schedule,  personally  my  view  is  that  it  is 
rather  too   elaborate.      It  seems  to  me  it   might 
create  considerable  delay,  where  promptitude  is 
desirable,  to  adjourn  every  case  whenever  a  defen- 
dant did  not  admit  the  claim  in  order  that  a  plea 
might   be  put  in.     I  know  it  is  said  it  puts  the 
plaintiff  to  hardship  to  have  a  plea  of  the  general 
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Mr.        i>^ue.     Still,  the  Supreme  Court  has  decided  that 
k.C.        .vou    cannot    raise    everything    under    the   general 

issue,  and  there  are  decisions  to  that  effect.     And 
NOV.  LM,  r.'      .  ,       ,,      ,  ,,  ,  ., 

it  seems  to  me  to  be  the  lesser  ot  two  evils  not  to 

have  too  elaborate  proceedings  in  the  Magistrate's 
Court.  I  think  it  will  create  a  considerable 
amount  of  delay  if  the  defendant  is  ordered  to 
hand  in  a  statement  in  writing.  I  suppose  rule 
two  applies  to  whether  the  defendant  appears  in 
person  or  not. 

1367.  Do  you  think  it  better  to  leave  the  proce- 
dure with  regard  to  pleadings  and  issues  in  the 
Magistrate's   Court  as  it  is  now,  or  do  you  suggest 
some  sort  of  approach  to   having  a  clearer  defini- 
tion ;  because  sometimes   these  cases  are  spun  out 
to  weeks,   especially   in   the   Transkei,  owing   to 
there  being  no   issues   defined  ? — Yes,  that   is  so. 
I   would   have   liked   to   have  thought   over  that 
point.     I  think  it  might  be  as  well  if  a  defendant 
were   allowed  within  a  certain  time  to  put  in  his 
plea  if  he  wished,  but  I  do  not  think  it  would,  be 
advisable  to  compel  him  to  do  so. 

1368.  Will  you   consider  this  and  let  us  know  if 
you  desire  to  give  further  evidence  on  this  point  ? 

-Yes.  I  know  it  is  an  evil  at  present,  having 
seen  so  much  of  it  from  appeals  that  come  before 
the  Supreme  Court,  but  I  think  what  is  proposed 
here  is  the  greater  evil  of  the  two. 

1369.  What   do  you  say  with   regard  to   the  rest 
of  the  Schedule  ?— Section  five  will  follow  if  you 
have   sections  two,  three   and  four,  and  I  think 
this   section  is   all  right.     With   regard  to   section 
seven,  I  think   the   seven   days  is  a  good   amend- 
ment, but  I  do  not  like  the  rest  of  the  section. 

1370.  There   is  an   amendment  to  rule  seven  ? — 
There  is  to  be  no  deposit  at  all ;  is  that  the  idea  ? 

1371.  Yes,  that  is  what  is  intended,  as  I  under- 
stand ? — As  it   stands  in   the    printed   copy,   the 
effect  would  be  that  the  man   could  not  get  his 
deposit  back.     I   thought   that  was  the  intention, 
and  I  have  a  note  that  deposits  could  not  then  be 
recovered. 
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1372.  Now,    apparently,  they   are  going  to  pro-       Mr. 
vide  that  there  shall  be  no  deposit  at  all,  so  that M  WK.^ 
the   necessity  of  providing  for  getting  it    back  or 
otherwise  disappears.     If  the  effect  of  this  section  N 
with  the   amendment   is  to   do   away    with    the 
necessity   for  a  deposit   altogether,  do   you  think 

that  desirable  ? — No,  I  think  it  advantageous  there 
should  be  a  deposit.  In  fact,  I  think  myself  that 
the  section  had  much  better  be  left  as  it  is,  except 
that  I  consider  it  a  distinct  improvement  to  say 
that  during  seven  days  the  man  shall  have  the 
right  to  appeal,  instead  of  as  at  present  having  the 
right  until  the  next  Court  day,  which  is  really  a 
very  vague  position.  The  period  between  Court 
days  varies  in  different  Magistrates'  Courts,  and  in 
two  days  a  man  may  lose  his  right  of  appeal. 

1373.  Why  should  he  not  have  fourteen  days  in 
which  to  note  an  appeal  instead  of  seven  ? — I  have 
no  objection  to  fourteen  days,  but  it  seemed  to  me 
that  seven  was  sufficient.     I  would  leave  the  rule 
in  the  Principal  Act  as  it  is,  except  that  I  would 
alter  the  period  for  noting  an  appeal  to  fourteen 
days,  if  that  is  thought  better  than  seven  days. 
With  regard  to  Eule  8  of  the  Schedule,  if  you  leave 
Eule  33  of  the  Principal  Act  as  it  is  at  present,  then 
it   is  unnecessary,   because    you  must   still   have 
^'proper   security  for  costs"   standing  in  Eule  34 
•of  the  Principal  Act.      I  do  not   know  what  the 
reason   is   for  the   amendment    in   Rule  9.     I   do 
not  see   why  the   words  proposed   to   be  omitted 
should  be  left  out,  and  I  do  not  think  the  altera- 
tion is  necessary.     It  is  introducing  a  principle  of 
law  that  very  probably  obtains  as  it  is  under  the 
common  law.     I  would  not  complicate  matters  by 
trying  to  improve  Rule  46. 

1374.  Mr    C.   J.   Krige.]      With    regard   to   the 
deposit,    neither  party    gets    advantage    of    that 
£1   17s.   6d. ;    it  is  meant  for  the  Clerk    of  the 
Court.       That    is    why    the    Promoters     are    not 
keen   on   retaining  that? — After  all  it  gives    the 
Eesident  Magistrate's  Court  officials   a  good  deal 
of  trouble   in   preparing  the  record,  and  I  think 
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Mr.       something-  should  bo  paid.     It  does  not  seem  un- 
\  Tirle'  reasonable  to  make  that  deposit. 

1375.  Chairman.']      What  is  your  opinion  with 
*•  regard   to   section   ten   of    the*  Schedule  ?— These 

rules  would  be  necessary  if  the  sections  regarding 
civil  imprisonment  and  distraint  were  necessary. 
but,  as  I  have  said  before,  in  my  opinion  sections 
fifteen,  sixteen,  seventeen,  eighteen,  nineteen, 
twenty  and  twenty-one  are  unnecessary,  and  if 
they  are  omitted  these  rules  under  section  ten  of 
the  Schedule  will  not  be  necessary. 

1376.  With  regard  to  section  eleven  there  is  a 
long  amendment  ? — As  the  amendment  stands  it 
seems  to  me  to  be  a  good  and  reasonable  amend- 
ment. 

1377.  There   is  nothing  here  apparently  whi^h 
limits  it  to  civil  matters  ? — I   think  probably   it 
would  be  held  to  apply  only  to  civil  cases,  as  in 
the   Principal   Act   there    are    separate   headings 
dealing  with  civil  and  criminal  cases,  and  Rule  59 
comes  under  the  former.      Personally,  I  think  it 
would  be  an  advantage  it'  the  Magistrate  sent  up 
his  reasons  in  criminal  cases.     Rules  12,  13,  14  and 
15  all  carry  out  the  intentions  of  the  relative  sec- 
tions of  the  Bill.  Rule  16  is  all  right.   With  regard 
to   Rule   17,  the   Kule  No.  35   referred   to   therein 
would  not  be  repealed  if  you  adopt  the  principle 
that  the  deposit  is  to  remain.     Those  are  all  the 
notes  I  have. 

1378.  Mr.  UpingtonJ]    Do  I  understand  that  you 
approve  of  Magistrates  having  jurisdiction  in  re- 
gard to  mortgage  bonds  up  to  £250  and  in  regard 
to  foreign  judgments  also  ? — Yes,  I  think  so. 

1379.  Do  you  not  think  that  would  be  rather  a 
drastic  reform? — I  think  it  is  in  the  interests  of  the 
public,  and  I  do  not  think  any  difficulties  that 
would  be  insuperable  would  arise  when  you  can 
have  appeals  to  the  Supreme  Court  in  such  matters. 

1380.  The   Magistrate    cannot    grant    execution 
over  landed  property,  and  inasmuch  as  the  princi- 
pal  object    of    the    mortgage   bond   is   that  that 
execution  can  be  granted,  do  you  consider  there  is 
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anything  practical  to   be  gained   by  giving    the       Mr. 

Magistrate  this  increased  jurisdiction  in  regard  to  M'  \Jearle' 

mortgage  bonds? — Probably   you  would  not  find 

that  people  would  go  before  the  Magistrate  with  Xov' 24)  1909> 

their  mortgage  bonds,  but  if  they  wished  to  do  so 

I  would  give  them  the  opportunity. 

1381.  With   regard   to   the   question   of  foreign 
judgments,  very  difficult  questions  might  arise  in 
connection  writh  these  ? — Yes,  but  after  all  there 
are  very  few  such  cases,   and  I  do  not  think  it 
would  be  worth  while  to  make  it  an  exception, 
and  as  I  say  you  have  always  got  an  appeal  to  the 
Supreme  Court.     The  matter  is  so  rare  that  I  do 
not  think  it  worth  while  considering  it  specially. 

1382.  With  regard   to  sub-section   (2)  of  section 
six,  I  do  not  think  there  is  much  difference  of 
opinion  there,  but  with  regard  to  sub-section  (3) 
you  will  agree,  I  suppose,  that  that  is  enlarging  the 
Magistrate's  jurisdiction  in  cases  of  counter-claims 
far  beyond  what  it  would  be  in  cases  of  claims  in 
convention  ? — I  think  the  law  is  in  a  most  unsatis- 
factory  state   as  it  is   at  present,  and  very   few 
people  know  what  the  law  is  in  matters  of  set-off 
and  counter-claim,  and  this  seems  to  me  to  provide 
a  fair  and  reasonable  working  rule.     I  agree  that 
it  does  enlarge  the  jurisdiction  of  the  Magistrate, 
and  it  is  quite  right  that  it  should  enlarge  that 
jurisdiction.    Where  a  man  has  a  claim  of  a  certain 
amount  I  see  no  reason  why  the  defendant  should 
not  put  in  a  similar  claim.     It  seems  to  m  e  per- 
fectly logical  and  perfectly  reasonable. 

1383.  Chairman^]  In  what  respect  does  it  enlarge 
the  jurisdiction  ? — The  present  law,  with  regard  to 
claims  in  reconvention,  is  contained  in  section  five 
of  Acl>  43  of  1885.      It  only  applies  to  anything 
brought  in  qn  a  liquid  document  of  over  £100. 

1384.  The  only  point  of  this  new  sub-section  (3) 
of  section  six  is  that  it  applies  that  rule  of  counter- 
claim to  amounts  claimed  under  £100  ? — Yes. 

1385.  It  does  not  extend  it  to  allow  counter- 
claims for  large  amounts  ? — No. 

1386.  It  brings  into  line  and  allows  a  counter- 

[A.10.— '09.]    Resident  Magistrate's  Court  Amendment  Bill.  S 
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,,Mi;        claim  up  to  £100,  which  cannot  be  done  now  ? — 

M.  \\ .  Searle,  -^7- 
K.C.          1  I'S. 

-M"  1909  1387.  The  present  position  seems  to  be  illogical 
'  and  unsatisfactory.  If  a  plaintiff  claims  for  over 
£100,  then  the  defendant  may  counter-claim  on 
any  imaginable  claim  for  a  like  sum,  up  to  £250,. 
but  if  the  claim  happens  to  be  under  £100  he  can- 
not ? — Yes.  At  the  time  when  Act  43  of  1885  was 
passed,  I  do  not  think  it  was  fully  appreciated 
what  effect  it  would  have  upon  existing  legislation. 

1388.  Mr.    UpingtonJ]  To  revert  again  to  sub- 
section (1)  of  section  six,  it  has  been  put  to  us 
that  the  main  object  of  that  particular  sub-section 
is  to  bring  in  foreign  judgments  ? — I  thought  the 
object  was  to  make  the  list  of  documents  referred 
to  in  the  previous  Magistrate's   Court   Act   more 
complete.     That  was  my  idea,  because  they  are 
not  quite  complete  as  they  stand  now.     There  is  a 
wider  definition  of  such  documents  than  obtained 
before. 

1389.  With  regard  to  section  nine,  did  I  correctly 
understand  you  to  say  that  you  were  not  in  favour 
of  increasing  the  facilities  for  imprisoning  persons 
on  account  of  civil  liability  ? — I  am  certainly  not 
in  favour  of  it. 

1390.  I  would  point  out  to  you  that  section  nine 
certainly  does  that.     Will  not  a  warrant  of  civil 
imprisonment  come  under  section  nine  ? — I  confess 
that  when  I  referred  to  this  section  I  was  particu- 
larly thinking  of  it  with  regard  to  property,  the 
execution  of  writs  against  property,  and  1  think  it 
very  important  that  such  writs  should  run  in  this 
way.     I   regard  it   as  a  very   useful  amendment 
with  regard  to  property.     I  confess  I  had  not  con- 
sidered it  particularly  from  any  other  point   of 
view,  and  I  see  now  that  it  could  also  be  used 
with  regard  to  civil  imprisonment  against  a  person. 
Upon  the  whole,  however,  I  am  not  prepared  to 
say  that  that  is  unreasonable.     I  do  not  want  the 
facilities  with   regard   to   costs  or  the  length   of 
period  and  so  on  in  any  way  to  be  increased,  but  I 
do  not  think  it  is  really  unreasonable  as  it  is.     We 
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have  had  cases  where  parties  have  had  to  come  to       Mr. 

the  Supreme  Court  in  order  to  get  a  remedy  where  M-  WK.cTrle' 

a  man  has,  gone  out  of  the  district,  and  I  think  it 

is  pretty  clear  he  has  gone  out  of  the  district  in   ov-24'1909- 

order  to  defeat  his  judgment  creditor ;  and  I  am 

not  prepared  to  say  it  may  not  be  a  good  thing  to 

allow  a  writ  of  that  kind  to  be  issued. 

1391.  The  result  would  be  that  under  this  section 
you  could  inflict  a  great  hardship.     Take  the  case 
of  a  man  who  had  left  the  district,  not  in  order  to 
defeat  his  creditor,  but  possibly  for  the  purpose  of 
earning  the  very  money  wherewith  to  pay  him. 
You    could,  at    the    suit    of    a     hard    creditor, 
drag  that  man  from,  let  us  say,  Maf eking  to  Cape 
Town,  and  put  him  in  the  civil  debtors'  gaol  here  ? 

—I  admit  it  might  be  oppressively  used.  It  is  a 
choice  of  two  evils,  and  I  think,  on  the  whole,  it 
might  be  better  to  confine  it  to  property  and  leave 
it  out  with  regard  to  persons.  But  I  think  it  is  a 
.most  useful  and  valuable  amendment  that  these 
writs  should  be  used  with  regard  to  property. 
"When  I  gave  my  evidence  at  the  outset  I  was  not 
thinking  of  it  from  the  point  of  view  of  the 
rperson. 

1392.  Mr.  H.  S.  van  Zy/.]  New  section  five  deals 
with  civil  imprisonment  specifically  ? — I  said  at 
the  outset  of  my  evidence  that  I  understood  the 
real  reason  of  that  section  was  in  order  to  get  at 
people  who  had  removed  from  a  district  by  process 
of  civil  imprisonment.     I  also  said  it  seemed  to 
me  that  it  might  be  used  in  many  other  ways,  and 
that  I  thought  there  ought  to  be  some  safeguard 
put  in  that  section  to  the  effect  that  when   the 
Magistrate  took  up  the  case,  as  he  might  do,  some 
time  after  it  had  been  originally  brought  before 
him,  he  should  keep  in  touch  with  the  defendant 
and  that  the  defendant  should  have  actual  notice 
of  what  was  going  on.     The  case  might  stand  over 
for  a  long  time.     In  Cape  Town,  for  instance,  a 
case  might  sometimes  stand  over  for  six  months 
and  then  be  taken  up  again.     Meanwhile  the  man 
may  have  gone  to  another  district  and  have  taken 
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Mr.       up  another  occupation,  and   judgment  might   be 

\r;i!"  given  against  him  by  the  Magistrate  of  the  district 

from  which  he  has  removed  and  he  know  nothing 

y-  about  it.     I  think,  therefore,  a  proviso  should  be 

put  in  this   section  that  the  Magistrate   should 

always  be  satisfied  that  the  man  had  had  notice  of 

• 

the  proceedings  when  he  resumed  the  case. 

1393.  Mr.     upington.']  With    regard    to    section 
eleven,  have  you  considered  the  question  of  the 
time  that  is  allowed  there  ? — The  five  days  ? 

1394.  Yes  ;  the  operation  of  that  section  stretches 
from  the  very  north  of  Bechuanaland  right  down 
to  Cape  Point  ? — I  had  not  considered  the  question 
of  time  specifically.     With  regard  to  that  section, 
I   said  in   the  first  part  of  my  evidence  that  no 
difficulties  had  arisen  to  mv  knowledge  under  the 

V  <^J 

present  procedure.  Now  that  you  have  pointed  it 
out  to  me,  I  think  five  days  is  too  short  a  time. 
However,  as  I  said  before,  I  do  not  see  that  there 
is  much  necessity  for  this  section  at  all. 

1395.  With  regard  to  section  twelve,  it  has  been 
objected   to   that   section    that    it    gives    greater 
powers  to  a  Court  of  Resident  Magistrate  than  is 
now  possessed  by  the  Supreme  Court  ? — But  the 
Supreme   Court   surely  has   the   power  to  attach 
property  in  the  hands  of  third  parties. 

1396.  Not  in  this  summary   manner  ? — I  think 
the  procedure  does  appear  to  be  too  drastic,  but  I 
think  the  principle  is  good.     I  think  you  should 
be  able  to  get  these  attachments. 

1397.  You  do  not  approve  of  the  procedure  ?— 
No. 

1398.  You   have   acted   on    many    occasions  as 
Counsel  for  the  Incorporated  Law  Society  ? — Yes. 

1399.  Can  you   tell   me  whether   the    Supreme 
Court  has  looked  with  favour  upon  partnerships 
between   attorneys   and   law  agents  ? — No.  it  has 
not.     From  time  to  time  the  Court  has  commented 
upon  such  partnerships  and  is  not  in  favour  of 
them. 

1400.  Are  you  aware  what  the  practice  is  in  the 
Transvaal  in  that  regard  ? — No. 
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1401.  You  are  not  aware  that  a  short  while  ago       Mr. 
an  attorney  was  found  guilty   of  unprofessional M  wk.|earle' 
conduct  for  being  in  partnership  with  an  unquali- 

.c     j  r>       TVT^          T  -c      XT-          Nov.  24,  1909. 

lied  person  ? — JN  o,  1  was  not  aware  or  that. 
1  take  it  that  under  this  Bill  such  a 
partnership  would  not  be  allowed  with  a 
person  who  has  no  connection  with  the  law 
at  all.  I  have  said  before  that  I  think  it  a 
pity  that  these  sections  are  introduced  into  the 
Bill  at  all.  I  would  rather  see  them  cut  out  and 
dealt  with  in  conjunction  with  the  Law  Society 
and  not  in  a  Resident  Magistrates'  Court  Amend- 
ment Act.  I  refer  to  sections  twenty-three  and 
twenty-four. 

1402.  Have  you  considered  this   Bill  generally 
with  regard  to  the  question  whether  it  will  in- 
crease or  decrease  the  costs  of  litigation  ? — I  think 
that  very  largely  it  will  increase  the  costs  of  liti- 
gation in  Magistrates'  Courts,  and  with  regard  to 
most  of  the  provisions  making  the  proceedure  so 
elaborate  I  think  they  had  much  better  be  left  out 
of  the  Bill.     I  think^that  the  first  part  of  the  Bill 
contains   a   considerable   number  of  very  useful 
provisions  which  it  would  be  a  great  advantage  to 
proclaim  law  as  soon  as  possible.     I  refer  to  such 
sections  as  deal  with  the  increase  of  jurisdiction, 
section  s»ix  ;    the  endorsement  of  the  writ  under 
section  nine  ;   the  residence  interpretation  under 
section  four  ;    section   seven,  with  regard  to  the 
referee  ;   and  also  the  sections  with  regard  to  the 
taking  of  evidence  on  commission  and  by  inter- 
rogatories.    All  those,  I  think,  are   most   useful 
matters.     But  with  regard   to   a  number   of   the 
other  sections,  which   make   the  procedure  more 
elaborate  and  increase  the  costs,  I  think  it  would 
be  much  better  if  they  were  left  out  of  the  Bill. 

1403.  Mr.  OosthuisenJ]  You  say  it  will  increase 
the  cost  of  litigation  in  the  Magistrate's  Court,  but 
will  it  not  cheapen  litigation  to  the  public  by  their 
being  able  to  go  to  the  Magistrate's  Court  instead 
of  as  now  having  to  go  to  the  Supreme  Court  ? — In 
so  far  as  it  increases  the  jurisdiction  under  section 
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Mr.  six  I  quite  think  it  is  a  great  improvement;  but 
WK.cTrl<"  what  I  mean  is  that  there  are  a  number  of  sections 
in  the  Bill  which  give  costs  against  the  debtor,  and 
9'  the  tendency  of  the  Bill  is  to  increase  considerably 
the  costs  that  may  be  exacted  from  debtors  and 
others,  and  in  so  far  as  the  Bill  does  that  I  think 
it  is  not  an  improvement.  In  so  far  as  it  increases 
the  jurisdiction  and  therefore  saves  the  public,  I 
think  it  is  of  very  great  advantage  and  importance, 
especially  section  six.  The  sections  I  object  to  are 
certainly  not  sections  that  improve  the  position 
from  the  point  of  view  of  the  public. 

1404.  Chairman. ]       It  also  tends  to  increase  the 
Magistrate's  Court  fees  ? — Yes,  and  I  am  not  pre- 
pared to  say  that  that  is  a  good  thing. 

1405.  Mr.   Oosihuisen.~\    It  puts  the  creditor  in  a 
better    position  ?  —  In    a    much    better    position, 
whether  he   is   the   landlord    distraining    or  the 
creditor  proceeding  for  the  imprisonment  of  his 
debtor.     It  tends  to  exact  the  last  penny  from  a 
man   who   is  in  an   unfortunate  position,  and  I 
think  the  tendency  of  our  modern  civilization  does 
not  go  in  that  way.     I  know  that  the  tendency  of 
legislation  in  England  is  very  much  in  the  opposite 
direction  at  the  present  time,  and  I  think  rightly 
so.     They  have  lately  had  a  Commission  in  Eng- 
land on  this  very  question  of   civil  imprisonment, 
and  I  have  read  the  report  of  the  Commissioners 
upon  it.     There  is  a  good  deal  of  valuable  infor- 
mation to  be  found  in  that  report,  which  was  made 
a  few  months  ago. 

1406.  Chairman."]  They  recommend  the  abolition 
of  civil  imprisonment  ? — No,  not  quite  that.     They 
say  it  is  impossible  to  abolish  it.     There  was  a 
great  outcry  for  its  abolition,  and  the  Commission 
wished  to  limit  it  considerably  from  what  it  was, 
but  they  were  practically  unanimous  that  it  was 
impossible  to  abolish  it.     They  recognised  it  had 
become   a  great   evil,   as   was  evidenced    by   the 
enormous  number  of  people  imprisoned  for  debt 
in  England. 

1407.  J//\    Oasthuisen.}    With    regard    to     the 
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section  where  it  provides  that  a  summons  can  be       Mr. 
issued  to  restrain  the  tenant  from  removing  the  M  WK.cearle* 
furniture  distrained,  do  you  approve  of  the  sum- 
mons being  obtained  from  a  Justice  of  the  Peace  ?  Nov-2i' lt 
—I   do  not  approve  of  that  section  nineteen.      I 
think  it  better  to  leave  the  law  as  it  is. 

1408.  Mr.  Louw.~\  Have  you  considered  the  point 
that  the  action  taken  up  on  the  question  of  attor- 
neys and  admitted  law  agents  working  together 
shows  selfishness  on  the  part  of  the  profession  ? — 
I  would  say  that  self-preservation  is  the  first  law 
of  nature.      I   have   said   that   there   are   certain 
sections  of  the  Bill  which  appear  to  have  been  put 
in  in  order  to  increase  the  costs  of  litigation  and 
which  are  not  to  the  advantage  of  the  public.     On 
the  other  hand  I  think  there  are  a  great  number 
of   very  valuable   sections  in  the  Bill   from  the 
point  of  view  of  the  public,  and  which  will  assist 
the  public  distinctly,  and  I  have  endeavoured  to- 
state  what  those  sections  are.     I  would  not  like  to 
condemn   the    Bill    wholesale,  and    I    think   the 
sooner  the  Bill  is  made  law  in  respect  of  those 
sections  to  which  I  have  referred  the  better. 

1409.  Mr.  D.  M.  Brown.]  With  regard  to  section 
four,  more  than  one  witness  has   suggested  that 
the  words  "  or  being  employed  "  should  be  struck 
out ;  what  do  you   think    of    that   suggestion  ?— 
After    all    it  seems  to  me  that  if    a  man  is  em- 
ployed in  business  he  practically  has  a  business. 
The  idea  of  this  section  is  to  give  a  man,  so  to 
speak,   a  business   domicile    for    the   purpose   of 
citation  ;  to  give  him    a  business  domicile   apart 
from  his  residential  domicile. 

1410.  A   man   might    be    living    in   Wynberg, 
where  ho  gets  groceries,  for  instance,  and  he  might 
be   employed    in    business   in   Cape    Town.     Do 
you   think   those  words  should  be  in   or  not  ? — I 
think,  upon  further  consideration,  that  those  words 
go  too  far,  and   it   would   be   better  to  cut  those 
words   out.       The    Transvaal   Magistrate's   Court 
Act  does  not  go  so  far  as  that.     I  have  looked  up 
that  Act  and  I  see  it  does  not  include  the  case  of 
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Mr.       a  man  who  is  an  employee.     I  think  it  would  be 
\.c*rle'  better  to  confine  it  to   men  who  have  actually 
established  businesses  of  their  own. 

1411.  As  regards  section   six,  do  you  think  £50 
sufficient  ?    Do  you  know  it  is  £100  in  the  Trans- 
vaal and  Orange  River  Colony,  and  £300  in  Natal  ? 

-Yes,  I  am  aware  that  that  is  so,  and  personally 
I 'must  say  I  think  you  might  possibly  go  a  little 
farther.  At  the  same  time  I  know  that  it  is 
always  better  to  proceed  cautiously.  And  you 
are  making  a  big  jump  from  £20  to  £50.  Of 
course,  the  Principal  Act  was  passed  more  than 
fifty  years  ago,  and  I  suppose  the  value  of  money 
has  doubled  in  the  time.  Supposing  it  has 
doubled,  that  would  make  £40  now  the  same 
value  as  £20  then.  And,  of  course,  we  have  a 
better  class  of  Magistrate  now  than  we  had  in 
those  days.  At  the  same  time  I  think  that,  for  a 
fair  compromise,  £50  is  a  reasonable  figure.  I  do 
not  think  it  ought  to  be  less  than  £50 ;  that  is 
the  minimum  advance  in  my  opinion,  and  I 
consider  that  a  fair  compromise. 

1412.  Are   you   aware   that   civil  imprisonment 
has  been  abolished   in  Scotland  for  nearly  thirty 
years,  except  in  paternity  and  alimony  cases,  and 
arrestment  of  wages   substituted  ? — No,  I  was  not 
aware  of  that.     I  am  not  in  favour  of  strengthen- 
ing the   facilities  for   civil   imprisonment  in   any 
way  whatever. 

1413.  Have  you  ever  heard  of  the  arrestment  of 
wages  ? — Yes,  I   think  I   have  now  that  you  have 
reminded  me  of  it. 

1414.  Do    you    not    think    it    would    be    more 
humane  to  substitute  that  for  civil  imprisonment  ? 

—I  would  prefer  not  to  give  an  opinion  at  once. 
I  would  rather  look  into  the  subject  carefully 
before  giving  an  opinion.  I  am  not  sufficiently 
acquainted  with  the  subject  to  be  able  to  give  an 
opinion  straight  away. 

1415.  The  average  of  Magistrate's  Court  writs  do 
not  realise  anything  like  £10  when  executed  by 
the   Messenger.     Do   you  not  think   it  would   be 
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advisable,  instead  of  selling  a  man  up,  that  the       Mr. 
Magistrate  should  have  the  power  to  stop  the  sale  M>  w^  Dearie, 
subject  to  the  payment  of  so  much  per  week  ? — To 
prevent  distraint  for  rent  ? 

1416.  No  ;  so  that  the  furniture  should  be  left 
with  the  person,  who  would  be  liable  to  imprison- 
ment for  its  removal  ? — That  is  also  a  matter  that 
one  would  like  to  consider  carefully,  as  to  what 
extent  the  law  could  be  amended.     As  I  said  be- 
fore, I  am  not  in  favour  of  any  further  facilities 
with  respect  to  distraint,  but  I  have  not  considered 
whether  it  would  be  advisable  or  safe  at  the  pre- 
sent time  to  abolish  the  provisions  for   sale  for 
non-payment   of   rent   or   otherwise,      I   think  it 
would  perhaps  be  rather  drastic  and  going  too  far 
the  other  way  if  you  prevented  the  creditor  from 
getting  his  remedy.     There  are  also  cases  of  hard- 
ship on  the  part  of  the  creditor. 

1417.  With  regard  to  section  nineteen,  the  mean- 
ing of  this  section,  as  I  understand  it,  is  that  the 
surety  bond  should  be  able  to  be  signed  before  a 
Justice  of  the  Peace.     At  the  present  time  in  some 
cases  people  have  to  travel  100  miles  or  more  to 
the  Magistrate's  Court.     The  present  section  only 
provides  that  a  Justice  of  the  Peace  may  do  that  ? 

-The  part  I  would  leave  out  of  that  section  is  the 
first  part  referring  to  costs.  But  I  do  not  think 
Justices  of  the  Peace  are  there  for  the  purpose  men- 
tioned in  this  section,  and  I  do  not  think  any  such 
functions  have  hitherto  been  entrusted  to  them  in 
this  country,  so  that  I  do  not  view  the  rest  of  the 
section  with  favour.  I  do  not  want  to  make  the 
way  of  the  landlord  too  easy  either  in  these 
matters. 

1418.  As   regards   section   twenty -two,    are  you 
aware  that  about  800  attorneys  have  been  admitted 
within  the  last  ten  years,  and  that  among  those 
there  are   men  who  cannot  find  places  in  which 
to    practice,    and    do    you     not     think     it    will 
be    a    bar    to    them    finding    places    to    practice 
in  it'  more  law  agents  are  to  be  admitted  ? — What  I 
feel  is  that  there  may  be  a  hardship  in  cases  of 

[A. 10.—  '09.]    Resident  Magistrate's  Court  Amendment  Bill.  T 
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Mr.        small  villages  and   townships  gradually  springing 
M '  ^k.o**10'  UP  to  which  only   one  attorney  may  go.      There 
may  not  be  enough  work  to  support  two  attorneys. 
'  Miid  in  those  cases  you  would  absolutely  debar  the 
public   from   legal   assistance   if    you   would   not 
admit  a  law  agent. 

1419.  I   do   not  think  that   quite   answers   my 
question? — I  admit  there  are  a  large  number  of 
attorneys  admitted  every  year,  but  I  do  not  think 
that  the  number  of  attorneys  admitted  each  year 
has  been  so  great  that  it  is  reasonably  certain  that 
two  attorneys  are  to  be  found  everywhere  in  all 
small  villages. 

1420.  Mr.  H.  S.  van  ZyL]  Does  not  the  law  give 
attorneys  sufficient  protection  now,  inasmuch  as 
where  there  are  two  attorneys  practising  in  a  place 
you  cannot  admit  a  law  agent  ? — Yes.     I  am  look- 
ing at  it  from  the  point  of  view  of  the  public,  and 
I  am  not  sure  that  the  point  of  view  of  the  public 
is  sufficiently  protected  under  this  section. 

1421.  You  know  that  in  the  small  villages,  if 
they  fall  within  a  fiscal  division  and  there  are  two 
attorneys  practising  in  the  principal  village  of  the 
fiscal  division,  you  cannot  get  a  law  agent  ad- 
mitted in   the   small   village   where   there   is    an 
Assistant  Resident  Magistrate  or  where  a  Periodi- 
cal Court  is  held  ? — Yes,  that  is  so.      I  pointed  out 
at  the  outset  of  my  evidence  that  I  thought  the 
provisions  at  present  in  existence  with  regard  to 
the    admission*  of    law  agents   were    sufficiently 
stringent,  and  I  also  remarked  on  the  limited  posi- 
tion of  the  law  agent  now  admitted.      He  cannot 
practice  anywhere  except  in  his  own  place. 

1422.  Mr.  D.  M.  Brown.']    A\  ith  regard  to  section 
twenty-three,  it  has  been  stated  in  evidence  that 
persons  who  have  been  admitted  as  law  agents  in 
Wynberg  have  come  into  Cape  Town  and  put  up  a 
plate  "  Enrolled  Agent,"  with  "  Wynberg  "  away 
down  in  the  corner.      They  do  not  appear  in   the 
Court  at  Cape  Town,  but  they  do  all  the  other 
business.      They  take  fees  and    issue    letters  of 
demand.     What  law  will  meet  that  ? — Is  it  quite 
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clear  that  that  is  what  is  meant  by  section  twenty-       Mr. 

4-V^    ^  o  M.  W.  Searle, 

three  :  K.c. 

1423.  Does  the   existing  law   meet  it  ? — Yes,  I 
think  it  does,  but   I   do  not  think    this   section1 
twenty-three  does. 

1424.  Mr.  H.  S.  van  ZyL]     The  law  agent  has  no 
privileges   outside  appearing  in  the  Magistrate's 
Court ;  there  is  nothing  he  can  do  which  any  other 
ordinary  agent  cannot  do  outside  the  Magistrate's 
Court  ? — That  is  so,  but  I  take  it  that  what  people 
would  object  to  would  be  his  preparing  a  case  or 
having  part  in  the  issue  of  a  summons  or  the  issue 
of  a  warrant  or  writ,  or  sharing  the  costs  in  such 
matters  in  Cape  Town  when  he  was  really  enrolled 
in  Wynberg. 

1425.  In  matters   outside  the  Court  he  has  no 
'privileges  above  an  ordinary  agent  ? — That  is  so, 

but  you  can  quite  imagine  that  he  can  do  these 
objectionable  things  in  Cape  Town  under  the  pre- 
tence that  he  ia  a  duly  qualified  agent  in  Cape 
Town.  1  think  the  common  law  would  meet  the  case, 
but  I  doubt  very  much  if  this  section  would  meet 
it. 

1426.  Mr.  D.  M.  BrownJ]    With  regard  to  appeals 
within  three  months,  do  you  not  think  the  right 
of  appeal  should  be  given  to  the  second  Circuit 
Court  ? — I  think  it  would  be  rather  a  hardship  a 
man  should  have  to  wait  six  or  seven  months.     It 
would   be   rather   hard   on   the   respondent  in    a 
Magistrate's  Court  appeal  that  it  should  be  kept 
open  until  the  second  Circuit  Court.      I  think  it  is 
going  rather  far  in  favour  of  the  appellant  to  say 
he   can  take   up   to   the   second   ensuing   Circuit 
Court.     Do  you  mean  you  would  allow  him  seven 
or  eight  months  in  cases  ? 

1427.  Yes,  in  cases,  but  it  would  not  be  more 
than  that  ? — I  think  that  is  too  long.    The  Supreme 
Court  has  intimated  that  it  regards  a  period  of 
eight  months  as  an  unreasonable  period. 

1428.  Mr.  W.  P.  SchreinerJ]  For  simple  delay  ?- 
Yes.     I  should  not  be  in  favour  of  such  a  lengthy 
postponement  as  to  the  second  Circuit  Court. 
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.Mr.  1  1*>J).    Mr.   D.   M.    /irotrn.]    In    regard   to  section 

\\^>,:lrK,  jjjjj.j  v  t]u>  j.jltrlish  law  gives  tho  accused  a  chance 
of  intimating  to  the  Attorney -General  how  he 
would  wish  to  be  tried  ? — I  have  said  that  I  do  not 
think  there  is  really  any  substantial  hardship 
under  the  law  at  present,  and  I  am  not  in  favour 
of  altering  it. 

1430.  Would  you  allow  a  question  to  be  put  to 
the  accused,  "  Do  you  wish  to  be  tried  by  a  jury  "  ? 

-I  do  not  like  the  idea.     I  prefer  to  leave  the 
position  as  it  is. 

1431.  Returning  to  section  nine,  it  is  generally 
iVH  in  the  Committee  that  it  would  be  a  very  great 
hardship  for  a  writ  of  civil  imprisonment  to  follow 
a  man,  but  the  point  has  been  brought  up  parti- 
cularly in  connection   with   the   Cape  Peninsula. 
Would  you  not  make  that  writ  extend  say  within 
25  miles  of  the  Magistrate's  jurisdiction  ?     In  the 
case  of  a  summons  issued  in  Cape  Town,  a  man 
just  crosses  the  street  and  he  is  in  the  Woodstock 
district,  and  the  proceedings  against   him    must 
commence   de   novo.     Would   you  approve   of   an 
•extension  to   within   25  miles  ? — You   might   say 
within  10  miles.     I  do  not  know  why  you  say  so 
much  as  25  miles. 

1432.  There  is  Cambridge  outside  East  London, 
Uitenhage   outside   Port    Elizabeth,   and   Simon's 
Town  in  the  Cape  Peninsula? — I   think  10  miles 
would  be  sufficient.  In  populous  areas  there  might 
be  a  difficulty,  which  might  be  got  over  by  putting 
in  10  miles. 

1433.  Do  you  know  anything  about  Messengers  ? 
— Not  a  great  deal. 

1434.  It  has  been  stated  that  Messengers  have  to 
M-rve  summonses  in  some  cases  at  distances  up  to 
200  and  300  miles,  and  that  that  is  done  by  posting 
the  summons  to  a  deputy,  who  gets  a  small  sum— 
5s.  I  think — and  the  Messenger  charges  full  fees. 
It  has  been  suggested  here  that  the  Magistrate 
should    have    power  to   appoint  Messengers    for 
various  districts  so  as  to  save  the  cost  of  service  ? 

—I  think  it  is  a  great  advantage  to  have  one  man 
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who  is    responsible  over    a    large    district.    The       Mr. 
duties  are  responsible  duties.  M-  \ Jfcarle' 

1435.  What  about  the  cost  to  the  unfortunate 

man  getting  the  summons  ? — I  prefer  to  have  one  Nov>  24)  1909- 
man  over  the  district.  Sometimes  there  are  actions 
brought  against  the  Messenger,  and  he  should  be  a 
man  of  substance  and  a  responsible  man.  I  do 
not  think  it  would  be  a  good  thing  to  divide  up 
responsibility. 

1436.  Mr.  W.  P.  Schreiner.~\  What  do  you  think 
of  the  machinery  of  a  registered  letter  for  effecting 
the  service  of  process  ?— I  am  inclined  to  think  it 
might  be  done. 

1437.  You  are  aware  that  such  matters  as  judg- 
ments and  orders  of  the  Supreme  Court  are  again 
and  again  authorized  to  be  sent  to  foreign  countries 
by   registered  letter ;    why   in   our   own   country 
should  we  not  reduce  the  expenditure  in  litigation 
by  allowing  a  person  to  take  the  risk  of  proving  he 
has  served  a  process  by  registered  letter  personally  ? 

-You  would  have  to  lay  down  certain  rules  as  to 
what  the  service  was.  Is  the  idea  that  merely 
putting  the  registered  letter  into  the  post  and 
producing  the  counterfoil  is  sufficient  proof  of 
service  ? 

1438.  If  a  person  likes  to  take  the  risk  of  service 
by  registered  letter,  he  will  have  to  produce  the 
signature  of  the  defendant  party  who  receives  the 
registered  letter.    .The  defendant  does  not  know 
what  is  being  sent  to  him,  and  he  signs  the  receipt 
for  the  letter  and  hands  it  to  the  Post  Office,  and 
you  identify  the  service  of  process  in  that  way  ? — 
I  see  no  objection  to  that,     1  think  in  many  cases 
you  would  not  get  your  receipt,  but  it  might  be 
worth  while  doing  it. 

1439.  The  Post  Office  receipt  would  be  returned 
to  you.     It  would  involve  this  difficulty,  that  the 
Post  Office  does  not  like  to  be  made  the  hand  of 
justice.     The  Post  Office  objects  to  being  used  in 
that  way.  but  from  a  legal  point  of  view  do  you 
see  any  objection  ? — No.     I  think  it  would  require 
arrangement  with  the  Postal  Department,  and  very 

[A.  lO—'fW.]—  Resident  Magistrate'*  Court  Amendment  Bill.  V 
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Mr.       likely  the  Postal  Department  would   have   some 
M> 


objection  to  their  officials  acting  as  Messengers. 

1440.  Mr.   H.   S.   van  Zi/L]    How  about  a  case 
'  where  there  is  no  post  at  all  ?  —  It  could  not  be 

applied  everywhere  ;  it  could  only  be  done  in 
certain  cases.  Where  the  plaintiff  chose  to  take 
the  risk  it  might  be  done  in  certain  cases. 

1441.  Mr.    W.  P.  Schreiner.']    The   Court  would 
still  have  to  be  satisfied  that  the  defendant  party 
understood  the  process,  because  a  Messenger  has 
to  explain  the  nature  of  a  process  when  he  serves 
a  summons.     But  I  am  taking  it  that  the  plaintiff 
can  prove  that  the  defendant  really  understands 
the  nature  of  the  process  ?  —  I  do  not  think  you 
could  insist  on  the  postman  waiting  to  explain  the 
contents  of  the  letter. 

1442.  If  the  defendant   party  is  a   person  who 
thoroughly  well  understands  the  process,  as  well 
as  you  or  I,  that  might  be  deemed  to  be  a  satis- 
factory service  of  process  ?  —  Yes,  in  certain  cases. 


APPENDIX. 


[A.] 

STATEMENT  OF  THE  VIEWS  OF  MR.  W.  T.  BUIS- 
SINNE  IN  REGARD  TO  THE  BILL. 

-   Paragraph  24.     I   most  strongly  object   to  paragraph  24.     I 
wish  to  put  the  matter  quite  fairly  before  this  Committee  however. 

A  meeting  of  certain  five  members  of  the  Council  of  the  In- 
corporated Law  Society  was  held  on  Saturday  morning  last  to 
consider  this  Bill.  This  special  section,  inter  alia,  was  discussed. 
Two  of  the  members,  of  whom  I  was  one,  object  totally  to  a 
pnituership  between  an  Attorney  arid  a  Law  Agent.  Three, 
constituting  the  majority  present  at  that  meeting  of  the  Council, 
reluctantly  agreed  that  they  would  not  object  to  a  partnership 
between  an  Attorney  and  a  Law  Agent  provided  only  that  the 
Law  Agent  did  not  share  in  any  fees  earned  by  the  professional 
partner  either  as  Attorney,  Notary  or  Conveyancer,  that  is  to 
say  that  the  sharing  of  fees  should  only  subsist  as  far  as  the 
fees  earned  in  the  R.M  Court  were  concerned. 

I  strongly  protest  against  any  partnership  between  a  qualified 
and  an  unqualified  man.  The  Bill  as  originally  drafted,  per- 
mitted even  an  Advocate  and  Attorney  to  go  into  partnership, 
but  on  this  point  the  promoters  have  since  given  way,  and  have 
provided  an  amendment. 

In  rny  opinion  there  is  greater  objection  to  a  partnership 
between  an  Attorney  and  an  enrolled  agent,  than  between  an 
Advocate  and  an  Attorney,  and  the  same  objection  as  there 
would  be  to  a  partnership  between  a  Doctor  and  a  Chemist,  and 
I  sincerely  trust  that  the  Legislature  will  refuse  to  pass  this 
Clause. 

It  has  been  my  object,  and  still  is  my  sincere  desire  to  raise 
the  standing  of  rny  profession,  and  the  educational  test  for 
admission  to  its  ranks,  thereby  providing  better  security  to  the 
public.  If  I  agree  that  it  is  possible  for  an  Attorney  to  go  into 
partnership  with  an  unqualified  man,  I  lower  the  status  of  my 
profession,  which  I  am  dead  against. 

I  do  not  wish  to  be  misunderstood, — I  am  quite  aware  that 
there  are  agents  as  capable,  and  with  as  keen  a  sense  of  honour, 
as  ;uiy  Attorney,  but  we  are  not  legislating -for  isolated  cases,  we 
are  legislating  for  the  whole  body,  and  if  my  idea  is  fulfilled  in 
the  near  future  the  Attorney  who  is  admitted  hereafter  will  be  a 
man  who  is  infinitely  better  educated  than  he  has  been  in  the 
past. 

[A.  1ft— '09.]— Resident  Magistrate's  Court  Amendment  Bill 
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He  will  first  of  all  not  have  been  articled  until  he  had  matricu- 
lated, he  will  be  forced  to  serve  five  (5)  years  and  will  be 
compelled  to  pass  in  addition  to  the  examination  he  is  now  c-a Hod 
upon  to  write,  an  examination  which  will  entitle  him  not  only  to 
reckoned  a  lawyer,  but  an  educated  gentleman,  competent  to  tnkc 
his  place  amongst  men  of  light  and  leading.  The  partnership, 
even  qualified  as  some  of  my  colleagues  on  the  Council  th ink- 
possible,  is  in  my  opinion  most  objectionable. 

It  is  my  wish  to  raise  the  educational  test  to  more  or  less  the 
level  of  the  bar,  rather  than  sink  it  to  the  standing  of  a  calling 
which  requires  no  qualification,  and  no  legal  training  whatr<  <  i . 
and  the  partnership  contemplated  by  the  Act  is  calculated  to 
have  this  effect. 

W.  T.  BU1SSINNK. 


[B.] 

PROPOSED  AMENDMENTS  TO  THE  BILL  BY  TH  E 
COMMITTEE  OF  LEGAL  PRACTITIONERS. 

Provincial  Chambers, 

14,  Keeroin  Street, 

Cape  Town, 
22nd  October,  1909. 

The  appended  amendments  to  the  Bill  have  been  passed  by 
the  Committee  : 

C.  Christian  Silberbauer, 

Chairman. 

Section  five. — To  delete  section  five,  and  to  substitute  : — 

"  The  jurisdiction  of  any  Court  of  Resident  Magistrate  out 
of  which  a  summons  in  any  suit  has  been  served  shall 
not  be  ousted  by  reason  only  of  the  defendant  having 
subsequent  to  the  service  of  such  summons  removed 
beyond  the  boundaries  of  such  Magisterial  District  and 
of  his  having  ceased  to  reside,  or  carry  on,  or  be  em- 
ployed in  business  in  such  district  but  shall  continue  to 
exist  until  the  fuU  end  and  determination  of  the  suit, 
provided  however  that  if  a  summons  calling  upon  any 
defendant  to  shew  cause  in  such  Court  why  a  decree  of 
civil  imprisonment  should  not  be  pronounced  against 
him,  shall  be  issued  out  of  the  Court  of  such  district 
after  he  has  removed  therefrom  as  aforesaid,  the  said 
summons  shall  be  transmitted  to  the  district  in  which 
he  shall  reside,  or  shall  carry  on,  or  be  employed  in 
business,  and  shall  there  be  served  in  like  manner  as 
that  provided  in  section  fifty-two  of  the  Principal  Act, 
for  the  service  of  a  summons  upon  a  witness  residing  or 
being  in  a  district  other  than  that  from  which  such 
summons  shall  have  been  issued." 
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Section   seven. — Line  42,  the  words  "  the  whole  cause  "  deleted. 
Line  43,  the  words  "  tried  and  "  deleted. 

Section  twelve. — Line  34,  the  words  "  or  part  owner  "  deleted. 
Section   ticenty-one. — To  delete   section   twenty-one  and  to  sub- 
stitute the  following  : — 

21. — The  proviso  in  the  thirty-second  section  of  the  Principal 
Act  is  hereby  repealed  and  the  following-  is  enacted  in 
lieu  thereof  : — 

Provided  always  that  it  shall  be  competent  for  the  tenant  at 
any  time  before  such  sale  to  pay  the  amount  of  rent 
due  and  in  arrear  together  with  such  further  sum  as  the 
Magistrate  shah1  tax  and  allow  for  such  costs  and  charges 
as  have  been  incurred  in  and  about  the  order,  and  for 
the  costs  and  charges  to  be  incurred  by  the  Messenger 
in  connection  with  such  seizure  and  arrest,  as  aforesaid 
and  thereupon  the  movable  property  arrested  shall  be 
restored. 

Section  twenty-two. — Line  37  to  read  "  person." 

Line  38  to  read  "  an  agent." 

Line  39  the  words  "  and  enrolled  "  deleted. 

Section  twenty-four. — At  end  of  Section  Twenty-four  to  add  :— 

"  Nothing  in  this  section  shall  be  construed  as  to  permit  any 
attorney  being  in  partnership  with  any  advocate  of  any 
of  the  Superior  Courts  of  this  Colony. 
Section  twenty-five. — Delete  last  sentence  and  add  : — 

"  The  Resident  Magistrate  of  the  Court  in  which  any  agent 
shall  be  enrolled  shall  hold  an  inquiry  into  any  charge 
of  misconduct  brought  to  his  notice  or  preferred  against 
such  agent,  and  shall  secure  the  attendance  of  all 
witnesses  in  support  of  such  charge,  or  of  any  other 
witnesses  whom  the  agent  may  desire  to  call  on  his 
behalf,  and  shall  take  the  evidence  of  such  witnesses  on 
oath  and  record  the  same.  Upon  the  completion  of  the 
record  of  the  evidence  so  adduced  at  such  inquiry,  the 
Magistrate  shall  forward  such  record  to  the  Attorney- 
General  who  shall,  if  he  be  satisfied  that  a  prima  facie 
case  of  misconduct  appear  from  the  record,  forward  the 
record  to  the  Registrar  of  the  Supreme  Court  with  the 
request  that  the  case  may  be  set  down  for  hearing. 
The  Registrar  shall  then  set  the  case  down  for  hearing, 
and  shall  notify  the  Attorney-General  and  such  agent 
of  the  day  appointed  for  the  hearing.  Upon  the  day 
appointed  for  the  hearing,  the  Court  may,  after  the 
record  has  been  read,  and  after  considering  such  further 
evidence  as  may  have  been  tendered,  and  after  Counsel 
for  the  Attorney-General  and  such  agent  respectively 
have  been  heard,  make  such  order  as  it  may  think  fit." 
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Xccfitm    tn-('nli/-ai.i\ — Delete   and    substitute:      Sections   tliirt\- 

eight  and  thirty-nine  of  tlie   Principal  Act  are  hereby  repealed. 

and  the  Eollowing  section  enacted  in  lieu  thereof 

'•  The  party,  whether  plaintiff  or  defendant,  in  whose  favour 
an\  judgment  of  any  Court  of  Resident  Magistrate  in 
any  civil  action  or  proceeding  sha.ll  l)e  pronounced,  shall 
he  allowed  in  the  taxation  of  costs  against  the  opposite 
party  such  fees  and  disbursements  of  the  agent-  or 
attorney  of  the  successful  party  as  may  have  heen 
reasonably  incurred  in  and  about  the  prosecution  or 
defending  of  the  action  or  proceeding,  and  on  the  scale 
provided  by  the  tariff'  of  charges  which  may  now  or  in 
future  be  framed  ;  in  the  absence  of  such  provision  in 
respect  of  anv  fee  or  disbursement,  the  Clerk  of  the 
>aid  Court  shall  allow  such  sum  as  shall  appear  to  him 
reasonable  and  not  prohibited  by  any  rule  of  Court. 
Provided  that  nothing  herein  contained  shall  be  con- 
strued so  as  to  deprive  any  such  Court  of  any 
discretionary  power  which  it  may  now  by  law  possess  to 
refuse  costs  to  any  suitor  to  whom  it  would  in  the 
judgment  of  such  Court  be  inequitable  to  allow  the 
same." 

Section  thirty. — Add  : — 

"  Provided  that  if  such  accused  shall  have  elected  to  be 
tried  by  a  Court  of  Resident  Magistrate  and  the  offence 
with  which  he  is  charged  or  upon  which  the  Attorney- 
general  shall  decide  to  indict  him  is  one  in  respect  to 
which  such  Court  does  not  possess  jurisdiction,  then  in 
such  event  the  provisions  of  this  Section  shall  not 
apply." 

Section  thirty -t too. — Line  66,  delete  "  shall." 

Line  67,  after   "  Magistrate  "  insert  "  may.'' 

Section  thirty-three. — Line  9,  delete  "shall,"  substitute  "may." 

Section  thirty-four  to  read  : — 

34.  And  whereas  it  is  expedient  to  add  to  and  in- 
some  particulars  amend  the  rules,  orders  and  regula- 
tions respecting  the  manner  and  form  of  proceeding  in 
civil  and  criminal  cases  before  the  Courts  of  the 
Resident  Magistrates  :  Be  it  enacted  that  every  rule, 
order  and  regulation  in  the  schedule  to  this  Act  con- 
tained shall  be  deemed  and  taken  to  be  of  the  same 
force  and  effect  as  if  the  same  had  been  embodied  in  so 
many  enacting  clauses  of  this  Act." 

Section  "thirty-four  r  to  read  "thirty-five. 

Schedule. 
Rule  7. — Delete  last  sentence  and  substitute  : — 

"  The  said  Rule  33  is  further  amended  by  the  deletion  of  all 
words  from  the  words  '  and  the  party  appealing  shall 
then  deposit '  to  the  end  of  the  Rule." 
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Mule  11. — To  be  deleted  and  following-  substituted  : — 

"  Within  four  days  after  an  appeal  has  been  noted  the  Jlesi- 
dent  Magistrate  shall  frame  and  attach  to  the  record  of 
the  proceedings  the  statement  of  facts  which  he  shall 
find  to  have  been  proved  and  his  reasons  for  the  judg- 
ment pronounced  in  the  case  ;  the  Clerk  of  the  Court 
shall  transmit  the  record  of  the  proceedings,  together 
with  the  said  statement  and  reasons,  to  the  Registrar  of 
the  Court  to  which  appeal  is  being  made,  within  seven 
days  after  such  appeal  shall  have  been  noted,  notwith- 
standing anything  to  the  contrary  contained  in  Rule  59 
of  Schedule  B  of  the  Principal  Act.  Thereupon  the 
appellant  shall  be  reqiiired  to  prosecute  his  appeal 
within  three  months  after  such  appeal  shall  have  been 
noted." 

Rule  12. —  Delete  word  "trial,"  and  words  "try  and." 
Rule.  17. — Verbal  alterations  have  been  made. 


[C.] 

LETTER  FROM  MR.  W.  T.  BUISSLNNE  ON  PRACTI- 
TIONER'S FEES. 

Cape  Town, 

4th  November,  1909. 

To  the  Chairman  of  the  Select  Committee  on  the  Resident 
Magistrate's  Court  Amendment  Bill,  Houses  of  Parliament, 
Cape  Town. 

Sir, 

1  venture  in  connection  with  the  evidence  which  I  have  given 
before  the  Select  Committee  on  the  Resident  Magistrate's  Court 
Amendment  Bill,  to  draw  your  attention  to  two  cases  reported  in 
the  Official  Reports  of  the  High  Court  of  the  South  African 
Republic.  One  was  decided  in  1894,  and  is  reported  in  Vol.  I. 
page  202,  Transvaal  Law  Reports,  in  the  matter  of  the  Incor- 
porated Law  Society,  versus  van  Driel,  where  it  was  held  that 
a  practitioner  of  the  Court  is  prohibited  from  sharing  his  fees 
with,  or  disposing  of  them,  for  a  fixed  salary,  to  an  unqualified 
person,  or  persons.  Chief  Justice  Kotze  was  the  presiding 
Judge. 

The  other  is  also  reported  in  the  Transvaal  Law  Reports,  for 
1902,  page  11,  in  the  matter  of  Pienaar  and  Versfeld  versus  the 
Incorporated  Law  Society. 

I  have,  etc., 

W.  T.  BUISSINNK. 
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[D.] 

LETTER  FROM  COMMITTEE  OF  LEGAL  PRACTI- 
TIONERS FOR  THE  AMENDMENT  OF  ACT  NO. 
20,  OF  1856,  AND  REFORM  OF  MAGISTRATES' 
COURT  PROCEDURE  IN  REGARD  TO  THE  BILL. 

Provincial  Chambers, 

14,  Keerom  Street, 

Cape  Town, 
18th  November,  1909. 
To  the  Clerk, 

of  the  House  of  Assembly, 

Cape  Town. 
SIR, 

We  have  the  honour  to  inform  you  that  we  have,  in  accordance 
with  the  permission  given  by  the  Hon.  the  Speaker,  arid  in  terms 
of  your  letter  to  Mr.  C.  C.  Silberbauer,  dated  the  15th  instant, 
been  afforded  an  opportunity  of  considering  the  evidence  given 
by  him,  as  the  Chairman,  and  by  Mr.  W.  B.  ShaAv,  as  the  Hon. 
Secretary  of  this  Committee,  before  the  Select  Committee  to 
which  the  Bill,  introduced  by  Mr.  C.  Joel  Krige,  M.L.A.  to 
amend  the  Law  relating  to  Magistrates'  Courts,  was  referred. 

We  should  feel  obliged  if  you  would  be  so  good  as  to  have  it 
brought  to  the  attention  of  the  Select  Committee  that  we  are  in 
accord  with  the  evidence  given  by  them  on  behalf  of  this 
Committee. 

We  have,  etc., 

JOHN  R.  LANCASTER. 

HENRY  B.  LOW. 

FRED  B.  ANDREWS. 

C.  BRADY. 

E.  J.  BOYES. 

G.  A.  DE  KLERK. 

A.  j.  MACCULLUM. 

C.  A.  W.  COULTER, 


[E.] 

SYNOPSIS    OF    REPORTS   BY   RESIDENT    MAGIS- 
TRATES ON  THE  BILL. 


1.  In  the  interpretation  of  this  Act  the  term  "  Principal  Act" 
shall  mean  "  The  Resident  Magistrates'  Court  Act    No.  20  of 
1856." 

2.  So  much  of  the  Principal  Act  or  any  other  law  as  is  repug- 
nant to  or  inconsistent  with  the  provisions  of  this  Act  is  hereby 
repealed. 
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3.  From  and  after  the  taking  effect  of  this  Act  the  Principal 
Act  shall  be  read  and  construed  as  by  this  Act  amended. 

4.  Notwithstanding  any  construction  or  interpretation  that  may 
hitherto  have  been  placed  upon  the  words  "  person  residing  "  in 
the  s«cond  and  third  lines  of  section  eight,  Act  No.  20  of  1856, 
such  words  shall  be  held   to  mean  and  include  any  person,  part- 
nership, company,  corporation  or  other  corporate  body  domiciled, 
residing,  carrying  on   or   being  employed   in   business  within  a 
district   for  which  a   Resident  Magistrate  shall  have  been  ap- 
pointed. 

Clausen  One  to  Three.     Nil. 

Clause  Four.  Considered  a  reasonable  reform.  Should  make 
provision  for  persons  casually  resident  elsewhere.  If  it  means 
that  a  Corporation  or  Joint  Stock  Company  can  be  sued  in  any 
district  where  it  has  a  branch  business,  the  change  is  not  desir- 
able. Simonstown  thinks  the  clause  unnecessary,  as  the  words 
"  person  residing  "  have  been  dealt  with  in  a  number  of  decided 
cases,  e.g.,  Maarat  vs.  Hickson  &  Co.;  Harris  vs.  Blore ;  and 
seven  others.  Alexandria  suggests  that  the  words  between 
"  prison  "  in  3rd  line,  and  "  within "  in  the  5th  line  should  be 
deleted,  and  the  words  "  residing  or  carrying  on  business  "  sub- 
stituted. The  words  "  and  third "  should  be  deleted,  as  the 
words  "  persons  residing "  do  not  occur  in  the  third  line  of 
section  eight  of  Act  20,  1856.  Maf eking  sees  no  necessity  for  this 
Clause,  as  section  eight  of  Principal  Act  works  very  well  as  it 
stands.  Victoria  East  thinks  it  should  be  deleted.  Port  Eliza- 
beth considers  that  it  should  be  stated  that  service  may  be  made 
on  the  local  representative  of  any  firm.  At  present  no  firm  whose 
head  office  is  not  in  the  Colony  could  be  sued  except  by  the  cum- 
bersome and  expensive  process  of  attaching  property  to  found 
jurisdiction. 

5.  Whenever  in  any.  civil  suit  the  defendant  shall  at  the  insti- 
tution thereof  be  subject  to   the  jurisdiction   of   the    Court   of 
Resident  Magistrate  out  of  which  the  originating  summons  or 
process  shall  have  been  issued,  then  for  the  purposes  of  such  suit 
the  jurisdiction  of  such  Court  shall   not  be  ousted  by  reason  of 
the  defendant  at  any  time  after  such  institution  removing  without 
such  jurisdiction. 

Clause  Five.  Of  great  benefit  to  creditors.  An  obvious  im- 
provement tending  to  prevent  a  defendant  from  taking 
advantage  of  existing  vagueness  in  the  law  on  the  point. 
Suggested  that  Clause  five  be  deleted  and  the  following  sub- 
stituted : — "The  jurisdiction  of  any  Court  of  Resident  Magis- 
trate out  of  which  a  summons  in  any  suit  has  been  served  shall 
not  be  ousted  by  reason  only  of  the  defendant  having  subsequent 
to  the  service  of  such  summons  removed  beyond  the  boundaries 
of  such  Magisterial  District  and  of  his  having  ceased  to  reside, 
or  carry  on,  or  be  employed  in  business  in  such  district,  but  shall 
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continue  to  i-\ist  until  tlie  full  end  and  determination  of  the  suit, 
provided  however  tliat  if  a  summons  calling  upon  any  defendant 
to  slu-u  cause  in  such  i 'ourt  why  a  decree  of  Civil  imprisonment 
should  not  be  pronounced  against  him,  shall  he  issued  out  of  the 
Court  of  such  district  after  he  has  removed  therefrom  as»al«re- 
-aid.  the  said  sunnnons  shall  be  transmitted  to  the  district  in 
which  he  shall  reside,  or  shall  carry  on,  or  be  employed  in  busi- 
ness, and  shall  there  be  served  in  like  manner  as  thai  provided  in 
section  fifty-two  of  the  principal  Act  for  the  service  of  a  sum- 
mons upon  a  witness  residing  or  being  in  a  district  other  than 
that  from  which  such  summons  shall  have  been  issued.  (Queens- 
town. 

6.  The  jurisdiction  of  Courts  of  Resident  Maoist  rates  shall  be 
extended  in  manner  as  follows  : 

(1)  To  all  cases  founded  upon  any  liquid  document  sufficient 
to  found  a.  claim  for  provisional  sentence  in  the  Supreme 
Court  in  which  the  sum  demanded  shall   not  exceed  two 
hundred  and  fifty  pounds  sterling. 

(2)  In  all  cases  in  which  the  jurisdiction   has  hitherto   been 
limited  to  claims  not  exceeding  twenty  pounds  sterling, 
such  limit  shall  be  raised  to  fifty  pounds  sterling. 

(3)  As  often  as  any  action  or  suit   shall  be   brought,  the 
Court   shall  have  jurisdiction  to   try   any  plea,   set-off 
claim  in  re-convention  or  cross  case  the   amount  of  the 
demand  or  claim  of  which  would  be  ordinarily  beyond 
the  jurisdiction  of  such  Court,  provided  that  under  such 
circumstances  the  amount  of  such  demand  or  claim  shall 
not  exceed  the  amount  of  the  claim  or  demand  in   con- 
vention.    Nothing   herein    shall    affect   the  right    of   a 
defendant    to    claim    in    re-convention    any    amount    in 
excess  of  the  amount  of  the  claim  in   convention,   pro- 
vided that  such  claim  in  re-convention  is  one  ordinarily 
within  the  jurisdiction  of  the  Court. 

Clause  Six. — Jurisdiction  of  Magistrates  in  Civil  cases  might 
safely  be  increased  as  proposed.  Section  three  seems  unnecessary  ; 
vide  De  Wet  vs.  Theron,  16  Jnta  421.  Amount  might  safely  be 
raised  to  £100,  and  thus  do  away  with  fine  distinction  between 
price  of  goods  sold,  etc.,  and  other  illiquid  claims.  Section 
three  does  not  do  away  with  anomalies  contained  in  Clause  Four, 
section  eight,  of  original  Act,  which  section  has  been  a  stumbling 
block  in  the  past  to  Court  and  practitioners  and  a  hardship  on 
the  public.  Increased  jurisdiction  in  Civil  suits  will  supply  a 
long- felt  want.  Sections  one  and  two  are  not  sufficiently  explicit 
and  should  be  clearly  stated.  In  section  three  it  is  suggested 
that  the  words,  "  the  amount  of  the  demand  or  claim  of  which 
.  .  .  .  the  amount  of  such  demand  or  claim  shall  "  be  deleted 
as  they  serve  no  useful  purpose.  Calvinia  strenuously  objects 
to  raising  of  Magistrate's  jurisdiction  from  £20  to  £50  ;  he 
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maintains  that  under  present  system,  with  a  few  exceptions  only, 
Magistrates  do  not  possess  sufficient  legal  education,  training 
and  experience  to  render  it  advisable  to  increase  their  jurisdiction 
in  any  respect.  Suggested  to  substitute  the  same  jurisdiction  as 
now  exists  in  Transvaal  Magistrate's  Courts.  .  George  thinks 
time  has  arrived  for  extending  ordinary  jurisdistion  of  Magis- 
trates. Philipstown  thinks  paragraph  1  ought  to  be  omitted. 
Richmond  thinks  the  increased  jurisdiction  should  only  apply  to 
Magistrates  and  not  Assistant  Magistrates.  Darkly  West  sees 
no  reason  why  section  eight  sub-section  (1)  of  Act  20,  1856,  should 
be  departed  from. 

7.  In  any  suit  which  can  be  heard  and  decided  by  a  Court  of 
Kesident  Magistrate  wherein  the  dispute  consist*  wholly  or  in 
part  of  matters  of  account,  or  the  cause  requires  prolonged  ex- 
amination of  documents  or  scientific,  technical  or  local  investi- 
gation which  cannot  be  conveniently  effected  by  a  Court  or 
Resident  Magistrate,  such  Court  may  at  any  stage  of  the  suit 
order  the  whole  cause  or  any  relative  question  or  fact  to  be  tried 
and  investigated  by  an  official  referee  to  be  agreed  upon  by 
the  parties  to  such  suit  or  failing  such  agreement  to  be 
appointed  by  such  Court.  Such  referee  shall  report  in  writing 
to  such  Court  what  facts  have  been  established  by  his  investiga- 
tions, and  if  required  of  him  the  decision  or  decisions  at  which  he 
has  arrived  upon  such  facts.  Such  report  and  decision  may  be 
rejected  or  adopted  Avholly  or  partially  by  such  Court  with  or 
without  amendment  as  such  Court  may  elect  and  may  be  so  made 
a  judgment  of  such  Court,  which  may  also  remit  a  referee's  report 
to  him  for  amplification  or  further  consideration.  An  official 
referee  shall  be  appointed  by  instrument  in  terms,  as  near  as 
possible,  of  the  form  provided  in  Rule  12  of  the  schedule  hereof. 
Clau.se  bei-en. — Suggested  that  words  "  whole  cause"  in  line  o 
and  '•  tried  and  "  in  line  6  be  deleted.  Provision  should  be  made  to 
fix  amount  of  fees  payable  to  referees  and  of  other  concurrent 
expenses.  May  be  of  use  in  large  towns  but  doubtful  whether 
applicable  to  small  country  stations.  Legal  advisers  should  be 
allowed  to  be  present  when  matter  is  investigated  by  referee. 
Alexandria  does  not  see  the  advisability  of  employing  an  official 
referee  unless  his  report  and  decision  are  to  be  accepted  in  the 
same  light  as  an  arbitration.  The  main  objection  to  this  Clause 
is  on  the  ground  of  expense.  Fort  Beaufort  suggests  that 
matters  relating  to  Native  Custom  be  excluded  from  this  Clause. 
Victoria  East  does  not  consider  the  Court  should  have  the  right 
to  reject,  either  in  whole  or  in  part,  the  referee's  decision. 
Peddie  is  not  in  favour  of  this  Clause  but  if  a  referee  is  appointed 
he  considers  that  the  Court  should  not  have  the  riglit  of  rejection 
of  his  decision.  If  his  decision  is  rejected,  what  will  the  position 
l>o  ?  Will  a  fresh  referee  have  to  be  appointed  ?  Would  it  not 
IK?  better  in  the  first  instance  to  have  the  referee  in  open  Court. 
examine  and  cross-examine  him  ? 
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K.  Section  Tliirt  v-t'our  of  the  Principal  Act  is  hereby  amended 
i'v  the  -institution  of  the  words  "  fifty  pounds "  wherever  the 
words  "  forty  pounds  "  or  "  twenty  pounds  "  appear  therein. 

(V////.W  E'njht.  Simonstown  says: — "No  objection.  Tliis 
further  increases  jurisdiction  of  Magistrates.  The  general  tone 
of  this  Bill  is  much  more  work  for  Magistrates  but  no  more  pay  ; 
much  more  work  for  practitioners  in  Resident  Magistrates' 
Courts  with  increased  emoluments."  Alexandria  and  Barkly 
\Vest  suggest  that  the  words  "one  hundred  pounds"  be  substi- 
tuted tor  ."•  fifty  pounds."  Calitzdorp  suggests  the  substitution 
of  the  words  "  two  hundred  and  fifty  "  for  "  forty,"  and  "  fifty  " 
for  "  twenty." 

9.  Whenever  any  writ  or  warrant  in  execution  of  a  judgment 
or  decree  of  a   Court  of  Resident  Magistrate  shall  have  been 
issued    out   of  such   Court  and  it  shall  appear  that  the    party 
against  whose  property  or  person  such  writ  or  warrant  is  directed 
has  no  or  insufficient  movable  property  within  the  district  of  such 
Court  wherewith  to  satisfy  the   exigency  of  such  writ  or  warrant 
01-  it  shall  appear  that  the  said  party  does  not  reside  or  cannot  be 
found  within   such  district,  then  and   in   either  case  such  writ  or 
\\arrant  when  endorsed  by  the  Resident  Magistrate  of  any  other 
district    (and  every    Resident   Magistrate  shall  be  required    on 
being  requested  to  endorse  such  warrant  to  do  so)  shall  have  the 
like  force  and   effect  in  every  respect  as  if  it  had  been  issued 
originally  out  of  the  Court  of  the   Resident   Magistrate  last  en- 
dorsing same. 

Clause  Nine.  Seems  same  in  effect  as  section  thirteen,  Act 
20  of  1856,  and  therefore  unnecessary.  Another  Resident 
Magistrate  considers  it  an  excellent  provision,  and  likely  to 
remedy  a  great  defect  in  old  Act.  Would  it  not  be  desirable  to 
make  provision  in  case  the  defendant  removes  to  another  district 
after  return  of  null  a  bona  made  and  before  be  can  be  summoned 
to  show  why  a  decree  of  civil  imprisonment  should  not  be  granted 
against  him  ?  Alexandria  considers  the  wording  of  section 
fifteen  of  the  Transvaal  Act  preferable.  Mossel  Bay  thinks 
provision  should  be  made  for  the  endorsement  of  warrants  of  civil 
imprisonment. 

10.  The  term  "  movable  property  "  and  "  movables  "  whenever 
used  in  the  Principal  Act  and  subsequent  Acts  dealing  with  civil, 
process   of  Courts  of    Resident   Magistrate   including    this  Act 
shall  be  held   to  include   cash   or  its  equivalent  certificates   of 
shares  of  companies  and  corporations  and  every   class  of  effects 
and  property  other  than  immovable  property. 

Clause  Ten. — When  read  in  conjunction  with  Clauses  Twelve 
and  Thirteen  may  lead  to  many  vexatious  proceedings  in  regard 
to  money  supposed  to  be  in  a  Bank,  a  Government  Savings 
Bank,  with  Board  of  Executors  or  Trust  Company,  or  in  regard 
to  scrip  in  the  hands  of  a  Bank  or  Broker.  Great  difficulty 
will  l)e  experienced  in  actual  attachment,  and  messengers  should. 
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be  definitely  instructed  by  statute  or  rule  of  court.  A  useful 
measure,  as  it  is  not  always  convenient  to  revive  a  judgment. 
Suggested  that  Clause  should  stop  at  word  "  Corporations." 
Considered  no  improvement  on  original  Act.  The  time  allowed 
for  giving  notice  is  too  short  for  rural  parts.  Cradock  considers 
this  clause  necessary  and  deserving  of  approval.  Grahamstown 
puts  the  question,  "  Is  this  provision  intended  to  cover  the  case 
of  incorporal  things  such  as  the  rights  of  action  V  A  messenger 
having  attached  a  promissory  note,  could  he  sue  on  it  when  the 
time  for  payment  arrived  ? "  Graaff-Reinet  thinks  "  movable 
property  "  should  be  more  clearly  defined. 

11.  The    fifty-third    section    of    the    Principal    Act   shall    be 
amended  and  amplified  by  the  following  provisions  : 

Whenever  any  person  (not  being  the  party  in  execution  of 
the  judgment  against   whom  process  has  been  issued) 
shall  make  a  claim  to  or  in  respect  of   any  movable 
property    taken    in     execution,    the    Messenger    who 
has      taken      in      execution     such    movable    property 
shall      notify       the       judgment      creditor      of      such 
claim.     If  within  five  days  after  such  notification  the 
judgment  creditor  shall  not  have  consented  to  the  release 
of  such  movable  property  from   execution  the  person 
claiming  shall  within  seven  days  from  the  last  day  of 
the  said  five  days  cause  a  summons  to  be  issued  "out  of 
the  Court  which  granted  the  judgment,  in   execution 
whereof  such  movable  property  has  been  attached,  call- 
ing upon  the  judgment  creditor  to  show  cause  why  such 
movable  property  shall  not  be  declared  not  executable 
for  the  said  judgment,  and  if  such  person  claiming  shall 
not  cause  such  summons  to  be  issued  within  the  said 
seven  days,  then  shall  the  Messenger  proceed  with  the 
sale  in  execution  as  if  no  claim  had  been  made. 
Clause  Eleven. — That  provision  be  added  to  the  effect  that  if 
judgment  creditor  fails  to  show  goods  are  executable  the  Court 
may  if  it  see  fit  award  double  costs  to  successful  claimant.     Very 
necessary  amendment  and  will  obviate  present  difficulty  in  which- 
Messengers   often    find   themselves   after  attachment.      Will  be 
a  source  of  inconvenience  to  litigants,  as  parties  concerned  may  be 
illiterate  and  live  great  distances  apart  and  the  notifications  sug- 
gested will  be  subject  to  the  vagaries  of  country  posts  unless 
served  by  the   Messenger  and   thus   entailing  further  expense. 
Suggested  that  the  words  "cr  under  any  other  order  of  attach- 
ment" be  inserted  after  the  words  "  taken  in  execution"   in  line 
three.     In  fifth  line  "  five  days"  seem  too  short  a  time  and  it  is 
suggested  that  "  ten  days  "  be  substituted.     Claims  to  property 
seized  by  a  Messenger  of  the  Court  should  be  by  affidavit  to  pre- 
vent bogus  claims.    Rule  8  of  Schedule  B  to  Act  20,  IK56,  should 
be  amended  to  agree  with  this  Clause.     It  should  be  made  clear 
that  the  party  claiming  the  goods  attached  should   either  himself 
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or  through  an  Ay;ent  or  Attorney  issue  summons  against  the 
plaintiff  creditor  and  in:ike  all  the  neressarv  disbursements  which 
disbursements  he  can  it  successful  recover  from  the  plaintiff* 
creditor.  I'nder  the  existing  law  the  (question  often  arises  as  to 
\vho  is  to  make  the  necesssarv  disbursements  before  summons  is 
i--ue  1.  h  i-  suggested  that  instead  of  the  Messenger  the 
claimant  should  notify  the  judgment  creditor  who  must  either 
release  the  attachment  within  seven  days  after  receiving 
notice  of  the  claim  or  forthwith  summon  the  claimant  to  substan- 
tiate his  claim.  Kimberley  considers  existing  law  on  this  point 
is  preferable.  Middledrift  considers  the  present  procedure  in 
interpleader  cases  as  far  more  expeditions  than  that  indicated  by 
t\}\>  Clause.  Ivlipdam,  however,  thinks  the  provisions  of  this 
<  tause  as  far  more  satisfactory  than  the  existing  law  on  the 
point.  It  is  not  understood  why  7  days'  grace  is  allowed  the 
claimant  and  only  o  days  the  creditor.  Peddie  thinks  this 
Clause  does  not  "  amend  and  amplify"  the  fifty-third  section  of 
the  Principal  Act,  but  lays  down  an  entirely  new  procedure  in 
regard  to  the  preliminary  steps  of  an  interpleader  action.  If  this 
Clause  remains  the  fifty-third  section  of  the  Principal  Act  should 
be  repealed  altogether  to  prevent  possible  confusion. 

12.  Whenever  a  judgment  creditor  whose  claim  has  not  been 
satisfied  by  the  judgment  debtor  or  on  his  behalf  shall  know  or 
have  good  reason  to  believe  that  such  debtor  is  the  owner  or  part 
owner  of  movable  property,  in  the  possession  of  a  person,  not  a 
party  to  the  suit  between  the  said  creditor  and  debtor,  or  if  a 
party  not  the  judgment  debtor,  then  shall  such  judgment  creditor 
be  entitled  to  apply  to  the  Magistrate  who  adjudicated  upon  such 
suit  for  a  warrant  under  his  hand  authorizing  the  Messenger  of 
the  Court  to  attach  such  movable  property  or  the  part  or  parcel 
i  hereof  the  property  of  the  said  debtor.  Every  such  application 
shall  be  supported  by  an  affidavit  of  the  judgment  creditor  where- 
in he  shall  state  either  that  he  knows  or  has  good  reason  to  believe 
(in  which  event  he  shall  state  fully  such  1'eason  and  the  ground 
thereof  and  may  be  supported  by  an  affidavit  or  affidavits  of  one 
•or  more  other  persons  in  corroboration  of  such  reason  or  of  the 
ground  thereof)  that  the  judgment  debtor  is  the  owner  of  certain 
movable  property  (describing  same  with  as  much  detail  as  he  the 
said  creditor  can)  which  is  in  the  possession  of  a  person  either  not 
a  party  to  the  said  suit,  or  if  a  party  not  the  judgment  debtor. 
Thereupon  the  said  Magistrate  shall,  under  his  hand,  issue  to  the 
said  Messenger  a  warrant  authorizing  him  to  attach  such  movable 
property  or  sufficient  thereof  to  cover  the  amount  of  the  judg- 
ment debt  and  costs  specified  in  the  said  warrant  and  his  charges 
thereabout:  Kvery  such  warrant  shall  be  as  near  as  possible 
according  to  the  form  Rule  13  of  the  Schedule  to  this  Act. 

Clause  Tirrhe. — An  excellent  proposal  to  prevent  judgment 
debtor  from  placing  goods  in  custody  of  third  parties  to  avoid 
attachment.  Piquetberg  considers  this  Clause  undesirable  ; 


RESIDEXT    MAGISTRATE'S  COURT    A  M  EXDM  EX  T    KILL.       Xlli 

present  Act  sufficient.  Suggested  that  ''shall"  inline  15  be 
altered  to  "  may." — Suggested  that  this  Clause  be  extended  so  as 
to  embrace  section  forty-six,  Schedule  B,  of  the  Transvaal  Pro- 
clamation 21  of  1892. — In  line  34  the  words  "or  part  owner"  to 
be  deleted. — Cradock,  Kimberley,  Middledrift  see  no  necessity 
for  this  Clause. — Kuruman  suggests  that  in  line  6,  after  the  word 
"  suit  "  the  words  "  his  successor  or  assistant "  be  inserted. 

13.  The   Messenger   in  the   execution   of    such   warrant   shall 
attend  upon  the  party  in  whose  possession  the  movable   property 
to  be  attached   may  be,  and   shall  attach   the  same  or  sufficient 
thereof  to  satisfy  the   exigency  of  the  warrant  and   his   charges. 
The  Messenger  shall  prepare  an  inventory  of  what  he  shall  attach 
and  shall  deliver  a  copy  thereof  to  the  party  in  whose  possession 
the -attached  movable  property  may  be,  together  with  a  notice  in 
terms  of  Rule  14  of  the  Schedule  to   this   Act,  a  copy  of  which 
notice    shall    also    be    delivered   to   the  judgment    debtor.     The 
Messenger  shall  remove  the  movable  property  attached  and  retain 
same  in  his  possession  pending  sale  or  release,  or  leave  the  same 
upon  the  premises  where  found  in  the  custody  of  some  person  by 
him  appointed  for  the  purpose,  unless  the  party  in  whose  posses- 
sion such  attached  movable   property  may  be   or  the  judgment 
debtor  shall  find  security  in  terms  of  Rule  44,  Schedule  li,  of  the 
Principal  Act.     Any  party  objecting  to  the  attachment  in  satis- 
faction of  the  judgment  creditor's  claim  of  the  attached  movable 
property  shall  within  ten  days  after  the  date  of  such  attachment 
notify  the  said  Messenger  in  writing  of  such  objection  and  the 
ground  thereof.     The  Messenger  shall  then  without  delay  notify 
the  judgment  creditor  of  such  objection,  and  the  judgment  creditor 
shall  within  five  days  after  receipt  of  such  notice  consent  or  refuse 
to  release  the  attached  movable   property.     Failing  such   release 
the  party  objecting  shall  issue  process  as  provided  in  the  Principal 
Act  as  amended  by  sections  eleven  and  twelve  of  this  Act. 

Clause  Thirteen. — In  last  line  the  words  "  and  twelve  "  should 
be  deleted  as  Clause  Twelve  does  not  seem  to  apply  to  the  disposal 
of  the  attached  property.  Clause  not  considered  necessary.  In 
first  line  after  "  warrant"  insert  "as  in  the  last  preceding  section 
mentioned."  - 

14.  Any  party  in  whose  possession  movable   property   shall  be 
ordered  to  be  attached  in  terms  of  sections  twelve  and   thirteen 
hereof  who  may  hinder  and  prevent  the  Messenger  executing  his 
warrant  for  such  attachment  as  herein  described  shall,  upon  con- 
viction thereof,  be  liable  to  punishment  in  terms  of  section  fifty- 
four  of  the  Principal  Act. 

Clause  Fourteeji. — Should  be  extended  to  include  a  judgment 
debtor  who  may  hinder  or  prevent  a  Messenger  from  executing  a 
warrant  on  property  in  his  own  possession.  The  words  in  last  two 
lines,  "  in  terms  of  section  fifty-four  of  the  Principal  Act,"mig.ht  he 
deleted  and  the  following  substituted  "to  a  fine  not  exceeding 
£5  or  seven  days'  imprisonment  with  or  without  hard  labour. '  That 
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for  this  Clause  should  hi-  substituted  x-ction  forty-seven  Schedule 
B  of  tin-  Transvaal  Proclamation  21  of  1892.  That  the  following 
words  be  deleted,  "  in  terms  of  sections  twelve  and  thirteen 
hereof,"  and  after  the  word  "  described  "  be  added  "  as  well  as 
in  the  Principal  Act."  It  is  suggested  th<3  provisions  of  this 
Clause  be  made  to  apply  to  any  writ  of  execution.  The  word 
"person"  should  be  substituted  for  the  word  "party"  in  this 
and  the  previous  Clause. 

15.  Notwithstanding  any  provision  to  the  contrary  in  section 
twenty  of  the  Principal  Act,  it  shall  be  lawful  for  a  Court  of 
Resident  Magistrate  upon  cause  being  shown  to  grant  a  warrant 
for  the  further  civil  imprisonment  of  a  defendant  to  complete  the 
period  of  such  imprisonment  as  provided  in  the  decree  granted  by 
such  Court  in  terms  of  section  seventeen  of  the  said  Act  when  such 
period  shall  not  have  been  completely  served  by  the  defendant 
and  even   if  he  shall  have  previously  for  any  reason  whatever 
have  been  discharged  from  such  imprisonment. 

Clause  Fifteen. — Considered  somewhat  drastic.  Paarl,  Coles- 
berg,  Calvinia,  Beaconsfield,  Kenhardt,  Taung,  Cradock,  Port 
Alfred,  Mafeking,  Bedford,  Steytlerville,  Robertson,  Victoria 
East,  Barkly  West,  Port  Elizabeth,  Peddie,  do  not  favour  this 
Clause.  There  should  be  some  finality  about  the  judgment 
creditor's  action.  Proposed  that  words  "and  even  if  he  shall 
previously  .  .  .  "  to  end  be  deleted  and  following  words  inserted  : 
"  by  reason  of  his  having  been  discharged  from  such  imprison- 
ment through  bodily  illness."  Present  law  goes  far  enough  in 
the  matter  of  arrest  for  civil  imprisonment.  Middledrift 
agrees  with  emendation  in  this  section.  The  powers  of  Magis- 
trates in  the  matter  of  civil  imprisonment  are  not  clear  under 
the  present  law  and  Barkly  East  thinks  this  Clause  does  not 
improve  matters. 

16.  Section  sixteen  of  the  Principal  Act  shall  be  amended  by 
the  addition  of  the  words  "  and  why  he  shall  not  be  ordered  to 
pay  the  costs  in  and  about  obtaining  and  executing  such  decree  " 
immediately   after  the  words  "  against  him "  in  the  fourteenth 
line   of   the   said  section.     Section  twenty-two  of  the  said  Act 
is  hereby  repealed. 

Clause  Sixteen. — Wynberg,  Calvinia,  Beaconsfield,  Murray  s- 
burg,  Alexandria,  Mafeking,  Bedford,  Steytlerville,  East  London, 
Victoria  East,  Barkly  East,  not  in  favour  of  this  section. 
Debtors  should  not  in  all  cases  be  made  to  pay  costs  of  decree, 
of  arrest  and  of  subsequent  maintenance.  Section  twenty-two 
of  Principal  Act  should  be  retained  as  a  more  suitable  provision. 
Aberdeen,  Peddie,  are  of  opinion  that  in  all  cases  of  civil  im- 
prisonment the  question  of  costs  should  be  left  entirely  in  the 
Magistrate's  discretion. 

17.  Section  twenty  of  the  Principal  Act  shall  be  amended  by 
the  addition  at  the  end  thereof  of  the  following  words  "  together 
with  cost  of  arrest  and  maintenance  while  under  arrest." 
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Clause  Seventeen.  —  Wynberg,  Colesberg.  Calvinia,  Beacons- 
field,  Murraysburg,  Alexandria,  Grahamstown,  Mafeking,  Bed- 
ford, Steytlerville,  East  London,  Victoria  East,  Kuruman.  not 
in  favour  of  this  section.  George  considers  the  words  "and 
maintenance "  questionable.  Philipstown  suggests  the  omission 
of  the  words  "  and  maintenance  while  under  arrest."  Aberdeen 
is  in  favour  of  this  Clause  subject  to  the  provisions  of  Clause  Six- 
teen. Peddie  suggests  some  such  words  as  "  together  with  costs 
in  respect  of  arrest  and  maintenance  while  under  arrest  as  were 
awarded  against  him  when  decree  granted." 

18.  Notwithstanding    anything   to   the    contrary    in    sections 
twenty-three  and  twenty-four  of  the  Principal  Act  or  any  other 
law  a  Court  of  Resident  Magistrate  shall  have  the  same  judicial 
discretion  in  awarding  costs  to  a  plaintiff  in  an  action  as  described 
in  the  said  section  twenty-three  of  the  Principal  Act  as  it  has  in 
all  other  suits. 

Clause  Eighteen. — Wynberg,  Beaconsfield,  Bedford,  Steytler- 
ville, not  in  favour  of  this  section.  Aberdeen  has  found  no  valid 
objection  to  this  Clause.  Middledrift  considers  it  a  fair  provision. 

19.  The  twenty-sixth  section  of  the  Principal  Act  shall  be 
amended  by  the  insertion   in   the  twenty-third  line  thereof,  after 
words  "  action  aforesaid,"  of  the  following  : — "  and  of  distress  or 
seizure  and  of  costs  incidental  to  such  distress  or  seizure."     The 
affidavit  and  security  bonds  provided  in  the  said  section  may  be 
sworn  and  executed  before  any  Justice  of  the  Peace,  and  in  the 
event  of  such  security  bond  being  so  executed,  the  Justice  of 
the  Peace  before  whom  the  person  acting  as  surety  shall  sign  and 
execute  the  bond,  shall  authenticate  the  same  by  writing  on  the 
instrument  of  the  bond  that  such  person  is  known  to  him  as  the 
person  represented  by  his  sigrature. 

Clause  Nineteen.  Affidavits  and  security  bond  should  be 
sworn  to  and  executed  before  the  Resident  Magistrate  where  he 
issues  the  rent  order  and  should  then  and  there  become  part 
and  parcel  of  his  records  ;  matter  should  be  kept  out  of  hands  of 
Justices  of  the  Peace,  who  are  often  interested  parties.  Clan- 
william  thinks  Clause  unworkable.  The  Justice  of  the  Peace 
should  not  be  an  advocate,  attorney  or  agent  in  practice.  Sug- 
gested that  the  words  "  and  costs  incidental  to  such  distress  or 
seizure"  be  not  inserted,  as  they  will  occasion  many  disputes  as 
to  charges  not  legally  taxable  under  ordinary  circumstances. 
Simonstown  is  strongly  in  favour  of  this  Clause.  Philipstown 
suggests  the  omission  of  words  "  The  affidavit  and  security  bonds 
provided,"  to  end  of  Clause. 

20.  The  twenty-seventh  section  of  the  Principal  Act  shall  be 
amended  by  the  insertion  in  the  seventh  line  thereof,  after  the 
words  "  such  order,"  of  the  words  "  and  costs." 

Clause  Twenty.  Costs  should  be  provided  for  in  tariff. 
Grahamstown  not  in  favour  of  this  Clause. 
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21.  The    proviso   to   section   thirty-two  of  the    Principal   Act 
-hall  l>e  repealed. 

Clause  '/'trr/tfi/-<nu'. — Clan\\  illiain,  Philipstown,  Sutherland. 
Munfeysburg,  Alexandria,  Cradoek,  Mafeking,  Bedford,  Robert- 
son,  Mossel  l>ay,  Oudtshoorn.  Somerset  West,  Victoria  Kast, 
Knnnnan.  Markly  West.  Barkly  Kast,  Aliwal  North,  do  not  a^i-ee 
with  this  amendment.  Unduly  harsh  and  unnecessary.  That 
this  Clause  be  deleted,  and  that  proviso  to  section  thirty-two  of 
Principal  Act  should  stand.  Clause  to  be  deleted  and  following 
substituted:  ''The  proviso  in  the  thirty-second  section  of  the 
1'rincipal  Act  is  hereby  repealed  and  the  following  is  enacted  in 
lieu  thereof,  provided  always  that  it  shall  be  competent  for  the 
tenant  at  any  time  before  such  sale  to  pay  the  amount  of  rent 
due  and  in  arrear.  together  with  such  further  sum  as  the  Magis- 
trate shall  tax  and  allow  for  such  costs  and  charges  as  have  been 
incurred  in  and  about  theorderand  for  the  cost  and  charges  to  be. 
incurred  by  the  Messenger  in  connection  with  such  seizure  and 
arrest,  as  aforesaid,  and  thereupon  the  movable  property  arrested 
>h  11  be  restored." — Queenstown. 

22.  From  and  after  the  date  of  the   promulgation  hereof,  no 
person  shall  be  admitted  and   enrolled   as  agent   of  any  Magis- 
trate's Court.     The  rights  of  all  persons  admitted  and  enrolled 
as  such   agents  at  the  time  of  and  prior  10  such  promulgation 
shall  not  be  modified  or  in  any  way   affected  hereby,  but  shall 
continue  exactly  as  if  this  section  had  not  been  enacted. 

Clause  Tirenty-tico. — Beaufort  West,  Aberdeen,  Petrus- 
ville.  Mafeking,  Ivlipdam,  consider  this  Clause  neces- 
sar\.  To  read  in  lines,  37  and  38,  "  no  person  shall 
be  admitted  and  enrolled  as  an  agent."  Gordon  i  a  is 
not  in  favour  of  this  Clause  ;  section  eight  of  Act  43  of  18S5  is 
sufficient.  There  are  places  where  no  attorneys  care  to  practise, 
and  at  such  places  agents  are  very  necessary. 

23.  It  shall  be  an  offence  for  any  person   to  act  falsely  as  a 
duly  qualified  practitioner  of  a  Magistrate's  Court.    Such  offence 
shall  be  cognisable  by  the  Court  of  the   Resident,  Magistrate  of 
the  district  wherein  the  offence  is  alleged  to  have  been  committed. 
Upon  first  conviction  for  such  offence  the  offender  shall  be  liable 
to  a    fine  not  exceeding  £5  and,  or  imprisonment  not  exceeding 
seven  days,  with  or  without  hard  labour  at  the  discretion  of  the 
Court.       Upon  second  or  subsequent  conviction  the  penalty  shall 
be  a  fine  not  exceeding  £50  and,  or  imprisonment  not  exceeding 
three  months,  with  or  without  hard  labour  at  the  discretion  of  the 
Court.      "  A  duly  qualified  practitioner"  shall  be  an  advocate  or 
attorney  of  any  Court  superior  to  the  Courts  of  Resident  Magis- 
trate, or  an  agent  of  the  Court  or  Courts  of  Resident  Magistrate 
wherein  such  practitioner  is  admitted  and  enrolled  or  has  a  right 
to  be  admitted  and  enrolled. 

"  Falsely   acting  as  a  duly   qualified  practitioner "  shall  mean 
falsely  pretending  to  be  an  advocate,  attorney,  agent  as  aforesaid, 
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taking  or  using  any  name,  title,  addition  or  description  whereby 
it  may  be  inferred  or  implied  that  the  person  so  taking  and  using 
is  a  duly  qualified  advocate,  attorney  or  agent,  as  described  in 
this  section,  or  that  he  is  recognised  by  law  as  so  qualified,  doing 
or  offering  to  do  for  payment  in  cash  or  for  any  other  reward  or 
consideration  any  act  usually  done  and  falling  within  the  scope 
of  the  practice  of  a  duly  qualified  practitioner. 

Clause  Twenty-three. — Concluding  portion  of  definition  of 
"falsely  acting  as  a  duly  qualified  practitioner"  is  vague  and 
should  be  made  more  definite. — Colesberg  and  Murraysburg 
think  Clause  not  required. — In  paragraph  2,  the  words  from 
"  doing  "  in  the  fifth  line  to  the  end  of  the  Clause  are  considered 
too  far-reaching  and  may  affect  such  institutions  as  Boards  of 
Executors.  Too  drastic  to  estate  agents  and  qualified  accoun- 
tants. 

24.  A  duly  qualified  practitioner  shall  not  be  directly  or  in- 
directly in  partnership  in  connection  with  his  legal  practice  or  the 
business  thereof  with  any  person  not  being  a  duly  qualified 
practitioner,  and  shall  not  give,  grant  or  sell  any  interest  what- 
ever in  his  practice  or  the  business  thereof  to  any  person  not 
being  a  duly  qualified  practitioner,  nor  shall  such  last-named 
person  receive  such  interest.  Being  in  partnership  or  giving, 
granting  or  selling,  any  interest  in  his  practice  or  the  business 
thereof,  shall  be  held  to  include  the  promising  to  give  or  to  pay 
or  the  giving  and  paying  -by  a  duly  qualified  practitioner  to  a 
person  not  being  such  of  a  commission  upon  or  share  of  any  fees 
or  pavment  received  or  to  be  received  by  such  duly  qualified 
practitioner.  Every  offence  against  the  provisions  of  this  section 
by  a  duly  qualified  practitioner  shall  be  cognizable  by  the 
Supreme  Court  or  by  any  Circuit  Court,  the  Eastern  Districts 
Court  or  the  High  Court  of  Griqualand,  each  in  its  respective 
jurisdiction,  which  Courts  may,  upon  conviction,  suspend  the 
offender  temporarily  or  absolutely  from  the  practice  of  his  pro- 
fession, or  may  make  such  order  as  it  may  think  fit.  Any  offence 
against  the  provisions  of  this  section  by  persons  not  being  duly 
qualified  practitioners,  shall  be  cognizable  by  Courts  of  Resident 
Magistrate,  and  the  penalties  shall  be  the  same  as  those  provided 
in  section  twenty-three  hereof, 

Clause  Twenty-four. — Suggested  that  words  "  in  the  course  of 
such  legal  practice  and  business "  be  inserted  after  "  duly 
qualified  practitioner "  in  line  9.  Attorneys  should  in  first 
instance  be  amenable  to  the  jurisdiction  of  Resident  Magis- 
trate's Court.  Section  not  fair  to  a  long-established  agent  who 
has  worked  up  a  good  business.  No  provision  is  made  for  safe- 
guarding existing  partnerships  between  duly  and  qualified  practi- 
tioners and  non-professional  men.  At  end  of  Clause  the  following 
to  be  added  "  Nothing  in  this  section  shall  be  construed  as  to 
permit  any  attorney  being  in  partnership  with  any  advocate  of 
any  of  the  Superior  Courts  of  this  Colony."  This  Clause  might 

[A.  10—09].    Resident  Magistrate's  Court  Amendment  Bill. 
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seriously  att'eet  "  sleeping  partners"  i.e.  where  a  practitioner  is 
deceased  but  prior  to  his  demise  he  took  in  a  partner  and  stipu- 
lated that  upon  his  death  his  surviving  spouse  should  draw  a 
certain  sum  per  annum  out  of  the  profits  of  the  firm.  Similar 
provisions  might  be  adopted  for  the  purpose  of  putting  a  stop  to 
the  practice  of  "touting"  by  a  person  in  receipt  of  regular  salary 
or  wages. 

25.  Section  thirty-seven  of  the  Principal  Act  is  hereby  repealed 
and  the  following  is  enacted  in  lieu  thereof  : — 

The  Supreme  Court  may  inquire  into  any  charge  of 
misconduct  preferred  against  any  agent  of  a  Magistrate's 
Court,  and  should  the  same  prove  to  be  well  founded, 
may  order  the  removal  of  his  name  from  the  roll  of 
agents  either  conditionally  or  absolutely,  may  suspend 
him  from  practice  for  a  limited  period  or  may  make 
such  other  order  as  it  may  think  fit.  All  such  proceed- 
ings shall,  as  far  as  possible,  be  brought  to  hearing  and 
adjudication  in  the  same  manner  as  complaints  against 
attorneys  and  the  proceedings  thereof  conducted. 

Clause  Twenty-Jive. — The  Resident  Magistrate's  Court  is  the 
proper  place  to  deal  with  cases  of  misconduct  of  its  agents. 
Tulbagh  not  in  favour  of  this  Clause,  so  also  Beaufort  West, 
Aberdeen,  Taung,  Murraysburg,  Jansenville,  Grahamstown, 
Mossel  Bay,  Somerset  West,  East  London,  Gordonia,  Barkly 
East.  If  any  change  desirable  it  is  that  attorneys  should  come 
within  the  Magistrate's  jurisdiction  for  misconduct.  Such  a 
course  would  be  more  expeditious  and  less  costly.  Last  sentence 
to  be  deleted  and  the  following  substituted  : — "  The  Resident 
Magistrate  of  the  Court  in  which  any  agent  shall  be  enrolled 
shall  hold  an  enquiry  into  any  charge  of  misconduct  brought  to 
his  notice  or  preferred  against  any  such  agent  and  shall  secure 
the  attendance  of  all  witnesses  in  support  of  such  charge,  or  of 
any  other  witnesses  whom  the  agent  may  desire  to  call  on  his 
behalf  and  shall  take  the  evidence  of  such  witnesses  on  oath  and 
record  the  same.  Upon  the  completion  of  the  record  of  the 
evidence  so  adduced  at  such  inquiry,  the  Resident  Magistrate 
shall  forward  such  record  to  the  Attorney-General  who  shall,  if 
he  be  satisfied  that  a  prima  facie  case  of  misconduct  appear  from 
the  record,  forward  the  record  to  the  Registrar  of  the  Supreme 
Court  with  the  request  that  the  case  may  be  ?et  down  for  hearing. 
The  Registrar  shall  then  set  the  case  down  for  hearing  and  shall 
notify  the  Attorney-General  and  such  agent  of  the  day  appointed 
for  the  hearing.  Upon  the  day  appointed  for  the  hearing,  the 
Court  may  after  the  record  has  been  read,  and  after  considering 
such  further  evidence  as  may  have  been  tendered,  and  after 
Counsel  for  the  Attorney-General  and  such  Agent,  respectively, 
have  been  heard  make  such  order  as  he  may  think  fit." — 
Queenstown. 
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26.  Sections  thirty-eight  and  thirty-nine  of  the  principal  Act 
and  section  seven  of  Act  No.  21  of  1876  are  hereby  repealed  : 
.the  following:  is  enacted  in  lieu  thereof  :  — 

The  Judges  of  the  Supreme  Court  shall  by  rule  or  order  fix 
and  shall  at  their  discretion  alter,  amend  or  make 
additions  to  the  fees  and  charges  to  be  allowed  to  duly 
qualified  practitioners  in  connection  Avith  the  prosecu- 
tion or  defence  of  or  in  connection  with  any  other  work 
being  part  of  or  incider-tal  to  any  civil  action  in  any 
Court  of  Resident  Magistrate.  Such  rules  or  orders 
shall  be  promulgated  in  like  manner  to  the  promulgation 
of  rules  and  orders  of  the  Supreme  Court. 

Clause  Twenty-six. — Beaufort  West,  Grahamstown,  Barkly 
West,  not  in  favour  of  this  Clause.  Considered  superfluous. 
Mafeking  fully  agrees  with  the  proposed  alteration.  The  pro- 
visions of  sections  thirty-eight  and  thirty-nine  of  Principal  Act 
are  inadequate  now  and  should  have  been  amended  long  ago. 
To  be  deleted  and  the  following  substituted  :  "  Sections  thirty- 
eight  and  thirty-nine  of  the  Principal  Act  are  hereby  repealed 
.and  the  following  section  enacted  in  lieu  thereof  : — 

"  The  party,  whether  plaintiff  or  defendant,  in  Avhose  favour 
any  judgment  of  any  Court  of  Resident  Magistrate  in 
any  civil  action  or  proceeding  shall  be  pronounced, 
shall  be  allowed  in  the  taxation  of  costs  against  the 
opposite  party  such  fees  and  disbursements  of  the  agent 
or  attorney  of  the  successful  party  as  may  have  been 
reasonably  incurred  in  and  about  the  prosecution  or 
defending  of  the  action  or  proceeding,  and  on  the  scale 
provided  by  the  tariff  of  charges  which  may  now  or  in 
future  be  framed  ;  in  the  absence  of  such  provision  in 
respect  of  any  fee  or  disbursement  the  Clerk  of  the  said 
Court  shall  allow  such  sum  as  shall  appear  to  him 
reasonable  and  not  prohibited  by  any  rule  of  Court. 
Provided  that  nothing  herein  contained  shall  be  construed 
so  as  to  deprive  any  such  Court  of  any  discretionary 
power  which  it  may  now  by  law  possess  to  refuse 
costs  to  any  suitor  to  whom  it  would  in  the  judgment 
of  such  Court  be  inequitable  to  allow  the  same." — 
Queenstown. 

27.  Notwithstanding  any  provision  to  the  contrary  in  section 
forty  of  the  Principal  Act,  the  fee  to  be  allowed  to  an  advocate 
in   any  taxation  of  costs  between  party  and  party  shall  not  be 
more  than  three  pounds  three  shillings. 

Clause  Twenty-seven.  Advocates  appearing  in  Resident 
Magistrates'  Courts  should  be  subject  to  fees  provided  for  the 
attendance  of  attorneys.  The  following  see  no  necessity  for  this 
Clause  : — Philipstown,  Cradock,  Mafeking,  Mossel  Bay,  Barkly 
West. 
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28.  The   only   persons   who    shall    be   allowed   to   practise    in 
Courts  of  Resident  Magistrates  shall  be  advocates  and  attorneys 
of  the  Supreme  Court,  attorneys  of  the  Circuit  Courts,  and  agents 
admitted  and  enrolled  as   such   at  the  time  and  prior  to  the  pro- 
mulgation of  this  Act. 

Cldnse  Twenty-eight,  Seems  redundant.  If  it  remains  it 
should  be  made  clear  that  agents  can  only  practise  in  those 
Courts  in  which  they  have  been  admitted.  The  following  addi- 
tion to  the  Clause  is  suggested  : — "Also  articled  clerks  who  have 
served  twelve  months  and  who  appear  on  behalf  of  their 
principals." 

29.  Notwithstanding  anything  to   the  contrary    contained    in 
any  law,  a  convicted  person   or  anybody  on  his  behalf  shall   be 
enabled  during  seven  days   next  after  the  day  of  conviction  to 
give  notice  to  the  Clerk  of  the   Magistrate's  Court  by  which  he 
was  convicted  of  his  intention  to  appeal,  and  should  such   appeal 
not  be  prosecuted  within  the  period   fixed  by  section  five  of  Act- 
No.  35  of  1893,  the  Court  to  which  such  appeal  is  intended  to  be 
made  shall  have  the  right,  at  its  discretion,  to  grant  such  addi- 
tional or   extended   period  as  it  may  elest  during  which  such 
appeal  shall  be  prosecuted. 

Clause  Twenty-nine.  Paarl  considers  this  Clause  unnecessary, 
as  section  four,  Act  No.  21  of  1876,  affords  accused  sufficient  time 
to  note  appeal.  There  is  the  objection  that  records  will  have  to  lie 
in  Resident  Magistrate's  office  for  a  longer  time  before  going  to 
review.  De  Aar  sees  no  reason  why  time  should  be  extended  to 
seven  days,  as  four  days  are  quite  sufficient.  In  the  last  line 
that  "  may  "  be  substituted  for  "  shall."  Simonstown  strongly 
opposes  this  Clause.  The  words  "section  five  of  Act  No.  35  of 
1893  "  appear  to  be  incorrect ;  probably  it  was  intended  to  refer 
to  "section  four  of  Act  No.  21  of  1876."  After  the  word  "any- 
body" in  second  line  insert  "  authorized." 

30.  Whenever  at  the  termination  of  a  preparatory  examination 
taken  against  any  accused  person  the  Court  of  Resident  Magis- 
trate  shall  decide  to  transmit  the  record  of  such  examination  to 
the  Attorney-General  for  his  consideration,  the  presiding  Magis- 
trate at    the  close  of  such  examination  shall,  in  addition  to  any 
other  questions  or  statements  he  shall  be   required  to  ask  of  or 
make    to    the    accused,   ask    him    whether,   in   the  event  of   the 
Attorney-General  deciding  that  the  charge  against  him  or  any 
other  charge   the  Attorney-General  may  make  upon  the  deposi- 
tions  contained  in  such  record  must  proceed  to  trial,  he  desires 
that  he  shall  be  tried  by  the  Court  of  the  Resident  Magistrate  or 
by  a  Judge  and  Jury,  and   the  answer  of  such  accused  person 
shall   be  recorded  in    «ntiug  as  part  of  the  said  record,  and  the 
Attorney-General,   if  deciding  to  proceed    further   against    the 
accused,    shall   give    effect    to    the    expression    of    his   desiro  so 
recorded. 
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Clause  Thirty.  The  following  stations  do  not  approve  of  this 
section  : — Wynberg,  De  Aar,  Riversdale,  Piquetberg,  Colesberg, 
Victoria  West,  Tulbagh,  Vryburg,  Malmesbury,  Worcester, 
•Ceres,  Steynsburg,  Xaauwpoort,  Uniondale,  Porterville,  Calvinia, 
Montagu,  Ladismith,  Sterkstroom,  Beaufort  West,  Cathcart, 
Adelaide,  Komgha,  Wellington,  Bredasdorp,  Simonstown,  Bea- 
consfield,  George,  Philipstown,  Sutherland,  Kenhardt,  Aberdeen, 
Petrusville,  Taung,  Murraysburg,  Wodehouse,  Alexandria, 
Tarka,  Jansenville,  Cradock,  Britstown,  Grahamstown,  Kimber- 
ley,  Venterstad,  Port  Alfred,  Mafeking,  Bedford,  Graaff-Reinet, 
Steytlerville,  Willowruore,  Robertson,  Mossel  Bay,  Stockenstrom, 
Oudtshoorn,  Fort  Beaufort,  King  William's  Town,  Middledrift, 
Somerset  West,  East  London.  Klipdam,  Kuruman,  Keiskama 
Hoek,  Gordonia,  Richmond,  Barkly  West,  Calitzdorp,  Burghers- 
dorp,  Barkly  East,  Somerset  East,  Peddie. 

If  the  Clause  is  passed  in  its  present  form  Magistrates  may 
have  to  dispose  of  cases  in  which  the  penalty  is  death.  There 
will  be  an  overcrowding  of  the  gaols  by  persons  awaiting  trial  by 
jury  and  consequent  increased  expenditure.  There  would  not  be 
objection  to  the  Clause  if  the  Attorney-General  is  left  the  dis- 
cretion whether  to  give  effect  to  the  request  of  accused  or  not. 
The  "wording  of  the  second  line  of  this  Clause  is  incorrect  as  it 
does  not  rest  with  a  Magistrate  "  to  decide  to  transmit  the  record 
of  such  Preparatory  Examination  to  the  Attorney-General  for 
his  consideration  "  ;  all  preparatory  examinations  are  submitted 
and  not  the  records  but  only  copies  thereof. 

31.  It  shall  be  lawful  for  any  Court  of  Resident  Magistrate, 
upon  the  application  of  either  party  to  a  suit  or  whenever  such 
Court  shall  deem  it  necessary,  to  examine  one  or  more  parties  to 
a  suit  or  any  witness  or  witnesses,  domiciled,  resident  or  being 
within  the  jurisdiction  of  such  Court  and  who  are  unable  to 
attend  Court  in  person,  by  interrogatories  to  be  framed  or 
approved  by  the  Court  and  Avhich  may  be  administered  arid 
sworn  before  the  Resident  Magistrate  or  before  any  Justice  of 
the  Peace  at  such  place  whereat  such  party  or  witness  shall  be, 
and  which  shall  be  delivered  to  the  Clerk  of  such  Court  imme- 
diately after  being  completed  by  the  Magistrate  or  Justice  of 
the  Peace  who  shall  have  administered  same  and  before  whom 
same  were  sworn. 

Clause  Thirty-one.  —  Would  prove  great  boon  to  litigants. 
Paarl,  Beaufort  West,  Tarka,  Mafeking,  Bedford,  Stockenstrom, 
Kast  London,  Victoria  East,  Albert,  Barkly  East,  Somerset 
East  see  no  necessity  for  this  Clause.  De  Aar,  Jansenville, 
Britstown,  Kimberley,  Steytlerville,  Fort  Beaufort  think  it  will 
be  open  to  grave  abuse  in  country  district*.  It  is  better  to  see 
and  hear  witnesses  giving  evidence.  Grounds  of  inability  to 
attend  should  be  defined.  Suggested  that  t'ic  words  "Justice  of 
the  Peace  M  mentioned  twice  be  deleted. 
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32.  If  either  of  the  parties  to  a  suit  in  any  Court  of  Resident 
Magistrate   desires  the  evidence  of  a  party  or  witness  who  is 
unatile  to  attend  Court  in  person  and   who  is  domiciled,  resident 
or  otherwise  within  the  jurisdiction  of  such  Court,  and  such  party 
is  of  opinion  that  such  evidence  can  be  more  adequately  taken 
and  obtained  by  means  of  ordinary  examination  and  cross-exami- 
nation, then  shall  the  Court  of  Resident  Magistrate  upon  the 
application  of  either  or  both  parties  and  upon  being  satisfied  that 
there  are  no  reasons  such  as  that  such  party  or  witness  is  suffering 
from  an  infectious  or  contagious  illness  to  prevent  or  render  such 
course  impolitic,  hold  a  special  sitting  for  the  purpose  of  the  tak- 
ing of  such  evidence  at  the  place  where  the  party  or  witness  to 
be  examined  is,  and  his  evidence  shall  then  be  taken  by  exami- 
nation and  cross-examination  by  the  parties  or  their  representa- 
tives and  shall  be  recorded  exactly  as  if  the  proceedings  were 
being  held  in  the  premises  wherein  such  Court  usually  sits. 

Clause  Thirty-two. — Would  prove  great  boon  to  litigants.  It 
should  be  left  for  the  Court  to  decide  whether  the  interests  of 
justice  could  best  be  served  by  procedure  contemplated  by  this 
Clause.  Applicant  should  be  made  to  pay  costs  of  -ihe  Special 
Sittings.  Considered  an  undesirable  provision  ;  it  is  not  consist- 
ent with  the  dignity  of  the  office  to  require  a  Magistrate  to  hold 
a  Court  in  a  sick  room.  Should  apply  only  in  the  case  of  old  and 
infirm  witnesses  and  then  only  rarely.  The  following  stations  not 
in  favour  of  Clause  : — Beaufort  West,  Beaconsfield,  Taung, 
Tarka,  Jansenville,  Grahamstown,  Kimberley,  Hanover,  Bedford, 
Stockenstrom,  East  London,  Victoria  East,  Barkly  East. 

33.  Section  fifty-two  of  the  Principal  Act  is  hereby  amended 
by    adding  the   following   between   the   words    "pending"    and 
"  and  such  evidence  "  in  the  forty -fifth  line  thereof  : — 

"  Or  in  lieu  of  obtaining  the  evidence  of  such  party  or  wit- 
ness by  interrogatories,  as  aforesaid,  upon  the  application 
of  any  one  or  more  parties  to  the  said  action,  the  Court 
shall  grant  under  the  hand  of  its  presiding  Magistrate 
a  Commission  in  writing  to  the  Resident  Magistrate  of 
the  district  wherein  such  party  or  witness  shall  reside. 
Such  Commission  shall  depute  to  the  Resident  Magis- 
trate, to  whom  same  is  addressed,  the  taking  on  oath 
and  recording  in  writing  of  the  evidence  of  the  said 
party  or  witness,  and  the  instrument  thereof  shall  be  in 
the  form  mutatis  mutandis  of  Rule  15  of  the  Schedule 
to  this  Act.  The  Resident  Magistrate,  to  whom  same 
shall  be  addressed,  or  in  his  absence  or  otherwise  by 
reason  of  his  inability  to  act  thereunder,  an  Acting  or 
Assistant  Magistrate  of  the  district  wherein  such  wit- 
ness shall  reside,  shall,  as  soon  as  shall  be  convenient 
after  the  receipt  of  the  said  Commission,  appoint  a  day 
and  hour  for  the  attendance  at  his  Court  of  the  said 
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party  or  witness  and  shall  summon  him  to  attend,  or 
such  Magistrate  may  attend  at  the  place  where  such 
party  or  witness  resides  or  is  staying1,  if  he  is  unable  to 
attend  at  his  Court,  and  if  there  be  no  reasons  for  which 
it  would  be  impolitic  for  such  Magistrate  to  attend  at 
such  place,  and  at  the  time  appointed  by  such  Magis- 
trate the  parties  to  the  said  action  or  their  Counsel, 
Attorneys,  or  Agents  shall  be  entitled  to  be, present  and 
respectively  to  examine,  cross-examine  snd  re-examine 
the  said  party  or  witness  exactly  as  is  done  in  the  con- 
duct of  civil  suits  in  Magistrates'  Courts.  After  the 
evidence  of  such  witnesses  shall  have  been  completely 
taken  and  recorded  in  writing,  the  party  or  witness  shall 
sign  the  same  at  the  foot  thereof,  the  Magistrate  or 
other  person  who  has  acted  under  the  Commission  shall 
attest  such  signature  and  shall  without  delay  forward  to 
the  Court  which  granted  the  same  the  instrument  of 
such  Commission  together  with  the  original  record  of 
the  said  party's  or  witness'  evidence  and  any  documents 
or  other  matter  or  thing  produced  in  evidence  by  such 
witness." 

Clause  Thirty-three.  Would  prove  great  boon  to  litigants. 
Paarl,  Colesberg,  Beaufort  West,  Taung,  Bedford,  Stockeristrom, 
Middledrift,  East  London,  Victoria  East,  Barkly  East,  not  in 
favour  of  this  Clause.  A  more  expensive  course  than  obtaining 
evidence  by  interrogatories  but  a  more  satisfactory  one.  In 
criminal  cases  the  Magistrate  of  the  District  where  the  offence  is 
committed  should  be  empowered  to  summon  the  accused  from 
another  district  to  answer  the  charge  before  himself.  At  present 
he  can  only  do  so  by  warrant.  Aberdeen  thinks  that  evidence 
taken  on  commission  as  proposed  will  prove  far  more  satisfactory 
than  the  present  system  of  interrogatories  and  will  assist  the 
cause  of  justice.  Murraysburg  too  considers  that  interrogatories 
should  be  done  away  with  altogether. 

34.  This  Act  shall  be  called  "  The  Courts  of  Resident  Magis- 
trate Amending  Act,  1909,"  and  shall  be  read  as  one  with  the 
Principal  Act. 

Clause  Thirty-Jour. — The  following  to  be  substituted  : — "And 
whereas  it  is  expedient  to  add  to  and  in  some  particulars  amend 
the  rules,  orders  and  regulations  respecting  the  manner  and  form 
of  proceeding  in  civil  and  criminal  cases  before  the  Courts  of  the 
Resident  Magistrates  :  Be  it  enacted  that  every  rule,  order  and 
regulation  in  the  Schedule  to  this  Act  contained  shall  be  deemed 
and  taken  to  be  of  the  same  force  and  effect  as  if  the  same  had 
been  embodied  in  .so  many  enacting  clauses  of  this  Act." 

Section  thirty-four  to  read  as  section  thirty-five. — Queens 
town. 
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General. 

General. — That  a  tariff  of  charges  or  costs  be  provided  for  in 
the  Bill.  That  the  law  be  amended  to  enable  a  Magistrate  to 
continue  the  hearing  of  a  case  commenced  in  a  Periodical  Court 
at  the  main  Court  of  Resident  Magistrate  for  the  district.  That 
present  Act  remain  in  force  till  Union  Parliament  can  bring  in  a 
uniform  Act.  Bill  is  considered  an  engineered  scheme  and  the 
result  of  a  combined  effort  on  the  part  of  attorneys  to  add  to 
their  incomes.  That  a  rule  be  inserted  to  legalise  the  endorse- 
ment of  criminal  summonses  by  Magistrates  outside  the  juris- 
diction of  the  Magistrate  in  whose  district  the  crime  or  offence  is 
committed.  The  Magistrate  or  clerk  should  be  given  the  dis- 
cretion as  to  when  a  summons  should  be  issued  in  the  Main 
Court  or  Periodical  Court ;  at  present  plaintiff  may  summon 
defendant  to  Main  Court  though  latter  may  reside  nearer  to 
Periodical  Court.  Provision  should  be  made  for  giving  the 
Public  Prosecutor  power  to  compel  persona,  by  means  of 
summons,  to  appear  at  their  office  and  testify  all  they  know 
concerning  any  crime  or  offence  which  is  believed  to  have  been 
committed  to  enable  proceedings  to  be  taken  if  thought  fit ;  this 
is  very  necessary  as  at  present  the  prosecution  frequently  cannot 
find  out  what  a  witness  will  state  till  after  he  has  been  subpoenaed 
and  gives  evidence.  Such  summons  to  be  issued  only  on  the 
Magistrate  being  satisfied  as  to  its  necessity.  The  punishment 
for  contempt  of  Court  should  be  materially  increased  and  Magis- 
trate allowed  discretion  of  imposing  impi'isonment  with  or  without 
hard  labour  and  without  the  option  of  a  fine.  This  should  also 
apply  to  accused  persons  undergoing  trial.  It  has  been  found 
that  a  plaintiff  at  the  last  moment,  when  he  discovers  he  has  no 
case,  withdraws  it,  thus  evading  a  Ruling  of  the  Court  as  to  the 
payment  of  costs.  Provision  should  be  made  for  this.  That 
provision  be  made  compelling  Magistrates  to  wear  a  gown  while 
on  the  Bench.  That  provision  be  made  for  the  summoning  of  an 
accused  who  has  committed  an  offence  within  the  juris- 
diction and  subsequently  left  the  district.  Prisoners  often 
answer  "  I  have  nothing  to  say "  when  they  mean  they  are 
guilty  ;  Magistrates  should  be  permitted  to  ask  them  what  they 
mean.  With  reference  to  section  two  of  Act  21  of  1869  (Juvenile 
Offenders)  several  Magistrates  think  the  age  should  be  raised 
from  14  to  16  ;  Sutherland  likes  to  see  it  raised  to  18  years. 
A  Magistrate  should  have  the  right  to  convert  a  preparatory  ex- 
amination into  a  summary  trial.  Attention  is  drawn  to  the  fact 
that  as  the  law  now  stands,  in  Districts  where  there  are  a  Magis- 
trate's Court  and  Detached  Assistant  Magistrate's  Court  it  is 
competent  for  a  plaintiff  to  bring  his  action  in  either  Court 
though  the  one  he  chooses  may  be  farther  away  than  the  other. 
A  case  has  actually  occurred  at  Petrusville  ;  the  plaintiff,  defen- 
dant and  all  witnesses  resided  in  that  village  (which  is  an  Assist- 
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ant  Resident  Magistrate's  Court  station)  yet  the  action  was 
brought  in  the  Main  Court  (Philipstown)  which  is  26  miles  away. 
In  Rule  73  of  Principal  Act  provision  should  be  made  for  im- 
prisonment in  default  of  payment  of  fine.  It  would  be  very 
pleasing  to  the  public  to  have  a  law  whereby  a  Crown  Prosecutor 
is  appointed  in  our  Courts  so  as  to  do  away  altogether  with  the 
extraordinary  position  of  the  Magistrate  acting  as  such.  Provi- 
sion should  be  made  that  debtor  should  be  required  to  jjay  the  fee 
of  3s.  Id.  due  to  Attorney  or  Agent  for  demand  and  postage 
provided  creditor  has  given  him  notice  that  he  will  hand  the 
account  over  for  collection.  It  is  suggested  that  the  present  law 
with  regard  to  superannuation  of  judgment  in  Magistrate's  Court 
be  amended  which  in  the  case  Meyer  v.  Pohl  has  been  fixed  at 
one  year  (case  decided  in  1830  and  has  now  by  custom  become 
law).  Under  Section  31  of  the  Principal  Act  provision  should 
be  made  for  accused  to  have  the  option  of  paying  a  fine.  The 
Court  should  be  empowered  in  any  special  case  in  the  interests  of 
good  order  and  public  morals  to  direct  that  the  trial  take  place 
with  closed  doors  ;  this  is  occasionally  done  but  there  seems  to  be 
no  legal  warrant  for  it  in  this  Colony.  Several  Magistrates  sug- 
gest the  jurisdistion  conferred  by  section  forty-two  of  the  Principal 
Act  ought  to  be  raised.  Accused  persons  in  cases  in  which  the 
Attorney-General  has  decided  to  indict  are  often  kept  in  gaol  for 
5  or  6  months  awaiting  trial.  As  Circuit  Courts  are  not  held  at 
frequent  intervals  it  is  suggested  that  in  such  cases  a  Court  of 
three  Magistrates  might  be  constituted.  The  word  "  offence  "  in 
section  forty-four  of  Principal  Act  should  be  defined,  as  it  does  not 
seem  to  apply  to  statutory  offences  (vide  R.  vs.  Barclay  and 
others. )  Provision  should  be  made  for  the  infliction  of  lashes  in  first 
offences  in  the  case  of  male  persons  charged  with  crimes  of 
violence  upon  females  and  children.  Provision  should  be  made 
whereby  the  suspension  or  removal  from  the  Roll  of  an  agent  in 
one  Resident  Magistrate's  Court  should  have  effect  in  all  other 
Courts  in  which  such  agent  is  enrolled.  It  is  a  practice  not  to 
cross-examine  witnesses  at  a  preparatory  examination  although 
the  circumstances  are  such  that  it  is  almost  certain  that  the  case 
will  be  remitted  to  the  Magistrate  ;  the  consequence  is  that 
witnesses  have  to  be  recalled  from  considerable  distances 
entailing  great  hardship  on  such  of  them  as  are  not  entitled  to 
witness  expenses.  The  present  would  appear  a  suitable  time 
to  remedy  this. 

SCHEDULE. 
Conduct  of  Civil  Cases. 

1.  On  the  return  day  of  any  civil  summons  or  plaint  and  when 
same  shall  be  called  for  hearing  by  a  Court  of  Resident  Magis- 
trate, if  the  plaintiff  shall  be  present  or  represented  and  the 
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defendant  shall  appear  either  personally  or  by  representation,  the 
Court  shall  ask  the  defendant  whether  he  confesses  or  denies 
plaintiff's  claim  or  whether  he  excepts  or  makes  any  claim  in 
re-convention  thereto  or  otherwise  disputes  the  same.  Such 
defendant's  answer  shall  be  recorded. 

2.  If  the  defendant  does  not  admit,  the  plaint  ffs  claim,  the 
Court  shall,  if  so  requested  by  either  party  to  the  suit,  postpone 
the  hearing  and  trial  thereof  to  a  later  date  and   shall  order  the 
defendant  to  file  with  the  Clerk  of  the  Court  by  such  date  as  the 
Court  may  fix  a  statement  in  writing  signed   by  the  defendant  or 
his  representative  clearly  disclosing  his  defence,  exception,  claim 
in  re-convention  or  dispute,  and  to  serve  a  copy  of  such  statement 
upon  plaintiff  or  his  representative  by  the  said  date. 

3.  If  the  defendant  shall  not  file  and  serve  a  copy  of  the  said 
statement  by  the   said   date,  the   Clerk  of  the   Court  shall  upon 
application  of  plaintiff  bar  him  from   doing  so,  and   the  plaintiff 
shall  be  entitled  to  require  the  said  Clerk  to  set  the  suit  down  for 
the  next  sitting  of  the  Court  (without   notice  to  defendant  and 
whether  or  not   the  suit  shall  when   considered   as  disputed   have 
been  set  down  for  a   later  date),  and  at  such  next  sitting  the 
Court  shall  upon  plaintiff's  application  grant  such  judgment  as  it 
may  in  its  discretion  decide. 

4.  Notwithstanding  the  provisions  of  Rules  2  and  3  hereof  the 
Court  shall  have   discretion,  upon  cause   being  shown  and   after 
the  plaintiff  shall  have  had  an   opportunity  of  being  heard,  if  he 
shall    so    wish,  in  opposition    thereto,  to   grant   a   defendant   an 
extension  of  time  during  which  to  file  the  statement  described  in 
Rule  2. 

5.  Whenever  a  Court  shall  have  granted  judgment  against  a 
defendant  in  circumstances  as  described  in  Rule  3   hereof,  such 
judgment  shall   be  provisional  and   the  suit   shall  be  capable  of 
being   re-opened   in   terms   of   Rule  29  of    Schedule   B  of  the 
Principal  Act,  and  upon  the  Court  ordering  such  re-opening,  the 
procedure  provided  in  Rule  2  hereof  shall  be  followed. 

6.  Where  any  judgment  shall  be   upon  a  debt  payable  with 
interest,  such  interest  shall  accrue  until  payment  shall  be  made 
by  the  debtor. 

Conduct  of  Civil  Cases. 

Rules  seern  unnecessary  except  from  an  attorney's  point  of 
view  and  imply  increased  cost  to  litigants.  Section  two  will  not 
suit  country  districts  where  the  parties  and  their  witnesses  have 
travelled  long  distances  to  attend  Court ;  existing  practice  has 
its  drawbacks  but  is  better.  As  regards  pleadings  the  Bill  pro- 
vides decided  improvement  as  they  could  now  be  construed  with 
that  strictness  appropriate  to  the  pleadings  in  Superior  Courts 
where  they  are  put  into  writing  at  leisure.  In  section  six  fol- 
lowing addition  is  suggested,  "  notwithstanding  any  delay  in  taking 
out  execution  unless  such  delav  was  due  to  the  default  of  the 
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creditor."  Suggested  that  in  section  two  the  word  "  shall  " 
appearing  in  first  and  third  lines  be  altered  to  "  may."  Plead- 
ings shall  be  filed  with  the  Clerk  of  the  Court  at  least 
24  hours  before  case  is  heard  in  Court  so  as  to  give 
presiding  Magistrate  an  opportunity  of  looking  up  the 
law  on  the  subject.  Defendant  should  be  allowed  to 
file  his  defence,  exception,  claim  in  reconvention  or  dispute 
without  having  first  to  come  to  Court  to  deny  plaintiffs  claim,  as 
this  would  incur  extra  expense.  The  proposed  amendment  as  to 
a  defendant  filing  statement  in  writing  disclosing  his  defence, 
etc.,  will  be  of  great  service  to  the  Magistrates.  Several  Magis- 
trates dra.w  attention  to  the  inducement  which  section  two  offers 
for  duplicating  appearances  in  Court.  Rule  6  should  be  omitted  ; 
interest  should  accrue  up  to  date  of  summons  as  at  present. 
Jansenville  thinks  there  is  no  necessity  for  the  judgment  men- 
tioned in  section  five  to  be  provisional.  The  defendant  appears 
on  the  return  day  of  the  summon?,  and  is  then  made  aware  of  tli3 
date  by  which  his  statement  should  be  filed.  If  he  finds  the 
time  allowed  inadequate,  he  could  move  the  Court  for  extension 
of  time  on  notice  to  the  opposite  party.  In  country  districts  it 
often  happens  that  speculators  and  other  persons  of  no  fixed 
domicile  succeed  in  defeating  the  ends  of  justice  by  removing  all 
their  possessions  from  such  districts  before  a  plaintiff  can  obtain 
judgment,  and  dispose  of  them  elsewhere.  Provision  might  be 
made  that  plaintiff  could,  upon  affidavit  setting  forth  his  claim 
and  the  fact  that  defendant  is  on  the  point  of  removing  his 
poss3ssions,  obtain  a  warrant  from  the  Magistrate  for  the  attach- 
ment of  such  movables  pending  an  action  to  be  brought. 

Appeals. 

7.  Notwithstanding  anything  to  the   contrary  in  Rule  33  of 
Schedule  B  of  the  Principal  Act  either  party  to  a  suit  may  make 
known   to  the   Clerk  of  the  Court  his  intention  to  appeal  from 
any  judgment  or  sentence  of  the   Court  during  seven  days  next 
after  the  date  upon  which  such  judgment  or  sentence  was  pro- 
nounced.    The  said  Rule  33  is  further  amended  by  the  deletion 
of  all   words  commencing  "  immediately  after "  in   the   eleventh 
line  thereof  to  the  end  thereof. 

8.  Rule  34  of  Schedule    B   of  the  Principal   Act  is  hereby 
amended   by  the  omission  of  the  words  "  and  the  proper  security 
for  costs  given  "  in  the  second  line  thereof. 

9.  Rule  46  of   Schedule    B   of  the   Principal  Act  is   hereby 
amended  by  the  omission  of  the  words  "so"'  and  "under  security" 
in  the  third  line  thereof. 

Appeals. 

Seven  days  is  an  improvement  on  present  indefinite  period.  It 
is  thought  that  a  further  period  should  be  allowed  after  the  7 
days  and  the  party  appealing  should  be  allowed  to  withdraw  the 
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appeal  within  that  period.  In  appeals,  Counsels  opinion  is 
usually  sought  and  on  that  opinion  the  matter  is  proceeded  with 
or  Abandoned  and  in  manv  country  places  remote  from  Cape  Town 
and  with  few  postal  facilities  such  opinion  cannot  be  procured 
within  the  7  days  mentioned.  Provision  should  be  made  for  the 
refund  of  the  appeal  deposit  if  the  appeal  is  withdrawn  within 
fourteen  days.  £1  17s.  6d.  deposit  in  appeals  should  be  in- 
creased to  £5  ^Mafcking  thinks  it  should  be  increased  to  £10)  to 
be  refunded  to  appellant  if  successful  or  if  appeal  withdrawn  in 
prescribed  time.  It  is  considered  that  Rule  33,  Schedule  B  of 
the  Principal  Act  requires  no  amendment.  Rule  8  should  be 
omitted  ;  security  for  costs  to  remain  as  at  present.  Rule  9 
should  be  omitted  and  Rule  46  of  present  Act  remain  in  force. 

Warrants  of  Execution. 

10.  The  following  amendments  to  the  forms  contained   in   the 
rules  indicated  below   of   Schedule  B  of  the  Principal  Act  shall 
be  made  : — 

(a)  Rule  48  add  words  "  and  costs "  after  the  word 
"  imprisonment  "  in  the  fifth  line  of  form. 

(h)  Rule  49  add  after  the  date  in  eighth  line  of  form 
•'  together  with  costs  of  arrest  and  maintenance." 

(c)  Rule  50  add  after  "  thereof  "  in  nineteenth  line  of  form 

"  and  why  he  shall  not  be  adjudged  to  pay  the  costs  of 
these  proceedings." 

(d)  Rule  54  in  fourth  and  tenth  lines  of  form  add    "  and 

costs  "  after  amount  of  capital  claimed. 

(e)  Rule  55  in  eighth  line  of  form  substitute  "  the  costs  and 

my  legal  charges  "  for  "  my  legal  charges." 
( /*)  Rule  56  in  sixth  line  of  form  add    "  and    costs  "    after 

"  rent." 
(ff)  Rule  57  in  thirteenth  line  of  form  add  "  and  costs  "  after 

"amount  of  capital."" 
(h)  Rule  58  in  sixth   line  of  rule  add  "  at  the  instance   of 

claimant "  between  "  shall  "  and  "  issue  "  and  in  seventh 

line  delete  "  and  the  claimant." 

11.  The  Clerk  of  the  Court  shall  transmit  the   proceedings  to 
the  Registrar  of  the  Court,  to  which  appeal  is  being  made,  within 
seven  days  after  the  appeal  shall  have  been   noted,  notwithstand- 
ing anything  to   the   contrary  contained   in  Rule  59  of  Schedule 
B  of  the  Principal  Act. 

Warrants  of  Execution. 

Paragraph  1 1 — The  record  should  not  be  required  to  be  sent  to 
the  Court  of  Appeal  within  seven  days  unless  the  party  appealing 
shall  so  require  as  so  many  appeals  are  noted  but  not  proceeded 
with.  As  Messengers  have  sometimes  to  go  to  remote  places  to 
attach  property  and  cannot  find  any  person  to  become  surety  or 
with  whom  they  can  leave  the  attached  property,  it  is  suggested 
that  in  such  cases  the  judgment  debtor  should  give  an  under- 
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taking-  in  writing-  to  produce  the  attached  property  when  required, 
and,  failing-  which,  or  having  disposed  of  or  made  away  with  it, 
he  be  punished  criminally.  East  London  thinks  that  if  course 
suggested  in  section  eleven  be  followed,  it  would  cause  a  deal  of 
unnecessary  trouble.  Section  eleven  to  be  deleted,  and  following- 
substituted  : — "  Within  four  days  after  an  appeal  has  been  noted, 
the  Resident  Magistrate  shall  frame  and  attach  to  the  record  of 
proceedings  the  statement  of  facts  which  he  shall  find  to  have 
been  proved  and  his  reasons  for  the  judgment  pronounced  in  the 
case  ;  the  Clerk  of  the  Court  shall  transmit  the  record  of  the 
proceeding,  together  with  the  said  statement  and  reasons,  to  the 
Registrar  of  the  Court,  to  which  appeal  is  being  made,  within 
seven  days  after  such  appeal  has  been  noted,  notwithstanding 
anything  to  the  contrary  contained  in  Rule  59  of  Schedule  B  of 
the  Principal  Act.  Thereupon  the  appellant  shall  be  required  to 
prosecute  his  appeal  within  three  months  after  such  appeal  has 
been  noted,  unless  his  appeal  has  been  noted  to  the  Circuit  Court 
having  jurisdiction,  in  which  event  the  appeal  shall  be  prosecuted 
at  the  next  ensuing  Circuit  Court." — Queenstown. 

12.  The  appointment  of  an  official  refeiee  in  terms  of  section 
seven  of  aforegoing  Act  shall  be  as  nearly  as  possible  in  the 
following  form : 

In  the  Court  of  the  Resident  Magistrate,  District  of 
In  the  suit  wherein  is  plaintiff  and 

is  defendant. 

It  appearing  to  this  Court  that  the  matters  described  in  schedule 
hereto  and  being  part  of  the  issue  to  be  adjudicated  upon  in  this 
suit  are  such  as  this  Court  is  authorized  under  section  seven  of 
this  Act  to  delegate  for  trial,  investigation  and  report  to  an 
official  referee,  and  this  Court  having  confidence  in  your  ability 
and  integrity  to  act  as  such  referee,  now  does  this  Court  hereby 
appoint  you  as  Official  Referee  to  try  and  investigate  the  matters 
set  forth  in  schedule  hereto,  and  for  such  purpose  to  examine 
such  documents  and  such  persons  upon  oath  as  you  may  consider 
necessary,  and  thereafter  without  unnecessary  delay  to  report  to 
this  Court,  in  writing,  what  facts  have  in  your  opinion  been 
established  by  your  investigation,  and  at  what  decision  or 
decisions  you  have  arrived  upon  such  facts.  Given  under  our 
hand  at  Cape  Town,  this  day  of  190  . 

Resident  Magistrate, 
District  of 

13.  The  warrant  of  attachment  under  section  twelve  of  fore- 
going Act  shall  be  as  nearly  as  possible  in  .the  following  terms  : 

In  the  Court  of  the  Resident  Magistrate 

for  the  District  of 

In  the  suit  wherein  is  plaintiff 

and  is  defendant. 

Warrant  to  attach  movable  property  in  possession 
of  party  not  being  the  above-named  defendant 
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To  the  Messenger  of  the  Court 

Whereas  upon  reading  the  affidavit  of  the 

above-named  plaintiff  and 
It  appears  to  me  that 

of  hath  in  his  possession  movable 

property  (as  list  attached  to  the  said  affidavit), 

the  property  of  the  defendant,  and  whereas  the  defendant  has 
failed  to  satisfy  the  judgment  of  this  Court  of 
whereby  at  the  suit  of  the  plaintiff  he  was  adjudged  to  pay  to  the 
plaintiff'  the  sum  of  £  with  costs,  now  these  are 

to  require  yoii  to  attend  without  delay  at  the  premises  of  the 
said  and  then  and  there  demand  and 

attach  the  said  and  obtain  delivery  to 

yourself  thereof  unless  he  shall  furnish  to  you  security  for  such 
delivery  under  Rule  44  of  the  Principal  Act. 

Return  to  the  Clerk  of  this  Court  on  or  before  the 
day  of  what  you  have  done  hereunder. 

Given  under  my  hand  at  Cape  Town  this  day 

of  19)     . 

Resident  Magistrate, 

District  of  the  Cape. 

14.  The  notice  to   the  party  from  whose  hands  movable  pro- 
perty is  taken  in  attachment  under  section  thirteen  of  foregoing 
Act  shall  be  as  nearlv  as  possible  in  the  following  terms  :  — 

To 

Be  pleased  to  take  notice  that,  in  execution  of  a  warrant  of  the 
Resident  Magistrate,  district  of  ,  granted 

at  the  instance  of  ,  plaintiff  in 

a  suit  wherein  was  defendant,  and 

wherein  the  defendant  has  been  condemned  to  pay  the  plaintiff 
the  sum  of  £  ,  together  with  costs  £  ,  I 

have  this  day  attached  the  movable  property  as  described  in 
inventory  served  upon  you  herewith,  that  after  the  expiration  of 
fourteen  days  hereafter  I  shall,  if  necessary,  proceed  to  sell  and 
realise  for  cash  the  same,  and  apply  the  amount  of  cash  then 
placed  at  my  disposal  to  the  payment  of  the  said  debt  and  costs 
and  my  charges,  amounting  to  £  .If  you  object  to 

this  attachment  you  should  notify  me  in  writing  of  such  objection 
and  the  ground  thereof  within  ten  days  hereafter. 

Cape  Town  the  day  of  190     . 

Messenger  of  the  Resident 

Magistrate's  Court,  district  of 

15.  The    Commissions   to    Magistrates   in   terms   of  section 
thirty-three  of  foregoing  Act  shall  be  as  nearly  as  possible  in  the 
following  terms  : — 

In  the  Court  of  the  Resident  Magistrate 
for  the  district  of 

In  the  suit  wherein  is  plaintiff 

and  is  defendant. 
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Commission. 

Whereas  it  has  been  made  to  appear  to  this  Court  that  the 
evidence  of  of 

hereinafter  referred  to  as  the  witness  is  required  by  the  above- 
named  plaintiff  (or  defendant)  in  order  that  all  the  facts  in  con- 
nection with  this  suit  shall  be  proved  of  record  in  this  suit  and  as 
it  appears  to  this  Court  that  it  will  be  consistent  with  the  ends  of 
justice  and  for  the  convenience  of  the  said  witness  that  his  evid- 
ence be  taken  on  Commission,  this  Court  hereby  grants  this 
Commission  to  the  Resident  Magistrate  district  of 

and  deputes  to  him  the  taking  on  oath  and 

recording  in  writing  of  the  evidence  of  the  said  witness  and 
requests  him  to  return  this  Commission  and  to  despatch  the 
record  of  such  evidence  signed  by  the  witness  and  attested  by 
him  (the  said  Resident  Magistrate)  and  any  documents  or  other 
matter  or  thing  produced  in  evidence  with  all  convenient  despatch 
to  this  Court. 

Given  under  the  hand  of  the  Resident  Magistrate,  district  of 
this  day  of  190     . 

16.  Rule  36  of   Schedule  B  of  the  Principal  Act  shall  be 
amended  by  the  omission  of  the  words  "take  the  direction  of" 
to  the  end  thereof,  and  the  substitution  for  such  omitted  words  of 
"  allow  the  same." 

17.  Rules  14,  15,  27  and  35  of  Schedule  B  of  the  Principal 
Act  and  any  and  all  other  rules  of  that  or  other  Acts,  in  so  far 
as  they  may  conflict  or  be  inconsistent  with  any  of  these  rules 
shall  be  repealed. 

Commission. 

It  woull  be  better  that  practice  of  Superior  Courts  should  be 
followed  and  that  costs  should  be  applied  for  after  judgment  has 
been  pronounced  rather  than  that  they  be  left  to  the  Clerk  of  the 
Court  who  generally  has  not  been  present  at  the  hearing. 
Kimberley  thinks  section  sixteen  confers  too  much  power  on 
Clerks  of  the  Court  who  are  usually  young  men  of  limited 
experience. 


LETTER     FROM     MR.     M.    W.    SEARLE,     K.C.,    IN 
REGARD  TO  HIS  EVIDENCE  ON  THE  BILL. 

Carlton  Buildings, 

November  24th,  1909. 

The  Chairman  of  the  Select  Committee  on  Resident  Magistrates' 
Court  Amendment  Act. 

DEAR  SIR, 

I  think  that  the  following  Clause,  to  take  the  place  of  the  Draft 
Clause  Two  in  the  Schedule,  might  be  made  to  work  in  practice 
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in  such  manner  that  only  in  the  more  complicated  cases  in 
Resident  Magistrates'  Courts  a  plea  should  be  filed,  setting  forth 
the  defence  clearly.  I  agree  that  in  such  cases  it  may  be  to  the 
advantage  of  suitors,  and  especially  occasion  the  saving  of 
t>\]>ense  that  such  pleas  should  be  filed.  On  the  other  hand,  I 
do  not  think  that  this  practice  should  be  applied  as  a  general 
rulf. 

2.  "  If  the  defendant  does  not  admit  the  plaintiff's  claim,  or 
if,  whilst  admitting  the  claim,  he  makes  any  claim  in 
reconvention,  the  Court  shall,  on  the  request  of  the 
parties  to  the  suit,  or  on  the  request  of  one  of  the 
parties  in  case  the  Court  considers  that,  owing  to  the 
nature  of  the  case  or  other  special  circumstances,  it  is 
in  the  interests  of  justice  advisable  so  to  do,  postpone 
the  hearing  and  trial  thereof  to  a  later  date,  and  shall 
order  the  defendant  to  file  with  the  Clerk  ot  the  Court, 
within  such  time  as  the  Court  shall  fix,  not  being  less 
than  two  days  prior  to  such  date,  a  statement  in  writing 
signed  by  the  defendant  or  his  representative  clearly 
declaring  his  defence,  exception  or  claim  in  reconven- 
tion, and  to  serve  a  copy  of  such  statement  on  the 
plaintiff  or  his  representative  on  the  same  day  as  such 
statement  is  filed." 

The  succeeding  sections  could  then  remain  as  drafted  (three, 
four  and  five). 

I  do  not  know  if  you  think  it  necessary  that  [  should  be  called 
to  give  evidence  again  before  the  Committee,  but  I  can  do  so  if 
you  wish  it. 

Yours  faithfully, 

M.  W.  SEARLE. 


P1-5345-3J 
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